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Trust Agreement Irrevocable 


Where man enters into trust agreement with trust 
company which provides for the payment the income 
the settlor during his lifetime and persons named his 
will after his death or, the event his leaving will, 
his next kin, the trust irrevocable without the consent 
the next kin, who are persons beneficially interested 
under section the New York Personal Property Law. 
This was decided the New York Supreme Court the 
case Hammond Chemung Canal Trust Co., 252 
Supp. 259. 

The statute referred reads follows: “Upon the 
written consent all the persons beneficially interested 
trust personal property any part thereof heretofore 
hereafter created, the creator such trust may revoke the 
same the whole such part thereof, and thereupon the 
estate the trustee shall cease the whole such part 
thereof.” 

this case the plaintiff, the creator the trust, brought 
this action revoke it. For the reasons above-stated was 
held that there could revocation and the complaint was 
accordingly dismissed. 

The opinion the court, rendered Judge Personius, 
reads follows: 


May 1927, the plaintiff deposited with the defendant 
$30,000 under trust agreement which provided for the payment 
income the plaintiff for life and the principal, upon the plain- 
tiff’s death, such persons should name his will, and, 
should die intestate, his next kin. This action brought 
revoke the trust under section the Personal Property Law, 
which provides for the revocation trust the creator thereof 
upon the written consent all the persons “beneficially interested” 
therein. The complaint alleges that there are persons beneficially 
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interested and, therefore, persons whose written consent the 
revocation necessary. However, was conceded upon the argu- 
ment, and admitted the written stipulation the plaintiff, that 
has daughter, mother, four brother, and three sisters living, 
full age, and competent. The stipulation also provides that such 
admission considered this motion though the admitted facts 
were alleged the amended complaint. not alleged that the 
consents any said parties have been obtained, and fact they 
have not. The question here whether the daughter 
and/or his mother, brothers, and sisters are beneficially 
interested” the trust, whose consent the revocation thereof 
necessary under section 23. think they are. Henry Whittemore 
Equitable Trust Co. New York, 250 298, 302, 165 
454; Crackanthorpe Sickles, 156 App. Div. 753, 141 370 
(cited with approval Henry Whittemore Equitable Trust Co. 
New York, 250 298, 303, 165 454, 456); Court 
Bankers’ Trust Co. (Sup.) 160 477, affirmed 172 App. 
Div. 955, 157 1121; Id., 221 608, 116 1041; 
Corbett Bank New York Trust Co., 229 App. Div. 570, 

Since the adoption section 1909, there has been lack 
harmony the decisions, some which seem support plaintiff’s 
contention here. Where the creator the trust, hereinafter called 
the “settlor,” has reserved himself the power direct the disposi- 
tion the principal his will, with remainder, case intestacy, 
his next kin, the trusts have been revoked without the consent 
such next kin. Stella New York Trust Co., 224 App. Div. 
50, 229 166; Cruger Union Trust Co. New York, 
173 App. Div. 797, 160 480; Sperry Farmers’ Loan 
Trust Co., 154 App. Div. 447, 192; Goodwin Broad- 
way Trust Co., Misc. Rep. 130, 149 1033. But the 
contrary was held Crackanthorpe Sickles, supra, and Court 
Bankers’ Trust Co., supra. Where the settlor has reserved power 
will but has provided that the remainder should his children 
next kin, the trust has been held irrevocable. Williams Sage, 
180 App. Div. 167 179; Gage Irving Bank Trust 
Co., 222 App. Div. 92, 225 476, affirmed 248 554, 
162 522. trust was also revoked where the settlor reserved 
the right use the principal, necessary, with remainder, any, 
her next kin. Mabel Whittemore Equitable Trust Co., 
162 App. Div. 607, 147 1058. But such effect similar 
reservation was questioned McKnight Bank New York 
Trust Co., 254 417, 420, 173 568. 

The plaintiff urges that the test the existence beneficial 
interest that laid down Robinson New York Life Ins. 
Trust Co., Misc. Rep. 361, 362, 133 257, 260, where 
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Seabury, J., stated that interest which was not “descendible, de- 
visable, and was not beneficial interest, and that “if the 
interest which one has trust estate possesses none these 
attributes, cannot said beneficial The plaintiff 
argues that the interest his daughter and/or mother, brothers, 
and sisters not descendible, devisable alienable, and, therefore, 
not beneficial interest; but such interest was expressly said 
“alienable” Henry Whittemore Equitable Trust Co. New 
York, supra. 

Whatever uncertainty existed seems have been clarified the 
Court Appeals Henry Whittemore Equitable Trust Co. 
New York, supra. The test there established the intent the 
settlor, the court saying: “This all matter intention. 
determine, therefore, whether the settlor the trust simply 
created life interest and nothing more, reserving himself the 
balance the interest the property, looked his intention, 
expressed the instrument.” that case, three settlors estab- 
lished trust fund with two life beneficiaries. settlor provided: 
(1) That the event his death before the life beneficiaries, the 
trustee should pay his share the principal directed his will; 
(2) that left will, the trustee should pay the persons 
who would take under the statute distributions, that is, his 
next kin; made provision for paying the principal 
his grantee assignee; (4) made full and formal disposition 
the principal the trust estate; (5) reserved power disposition 
will.” settlors and the sole surviving life beneficiary 
consented the revocation, but some the settlors had children 
who were infants and could not consent. the event the death 
settlor before the life beneficiary, these children would take that 
settlor’s share the principal, subject the disposition such 
share such deceased settlor’s will. The interest these children, 
the words the court, could not “conveyed away” the 
settlor his lifetime, but “could only divested cut off 
last will and testament. That such uncertain variable interest 
the next kin alienable. trust was held irrevocable. 

the present case, the settlor (plaintiff) provided for the pay- 
ment the income himself life beneficiary, and that upon his 
death the trustee should pay the principal (1) directed his 
will, and (2) left will, the trustee should pay the principal 
his next kin, that is, those who would take under the statute 
distributions (Decedent Estate Law, art. seq.). (3) 
provision was made for paying the principal any grantee as- 
signee the settlor, fact expressly provided (though this 
provision not controlling) that the trust was irrevocable, and 
expressly surrendered “all right and power amend, modify 
revoke” the trust during his lifetime. not only expressed 
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intent that the agreement should irrevocable, but did that 
which was necessary law make irrevocable, viz., created 
beneficial interests remainder which could cut off only his 
(4) made full and formal disposition the principal; 
provided for every contingency, and event can there 
any uncertainty upon his death who will take the principal. 
His daughter will take, living, otherwise his other next kin. 
(5) reserved only the power disposition will. 

think that his intention expressed the trust agreement 
was entirely divest himself any power control over the 
principal except his will, and that his next kin are beneficially 
interested the trust, and their consents, therefore, necessary 
its revocation. 

The Henry Whittemore Case distinguishable from the present 
case only two respects; that case, any settlor survived the 
life beneficiaries, the principal reverted the settlor. this respect, 
the settlors the Henry Whittemore Case reserved more power and 
control than the present case. the present case, the settlor 
himself the life beneficiary, while the Henry Whittemore Case, 
parties other than the settlors were the life beneficiaries. not 
see that this material. the cases cited the Henry Whittemore 
Case, the settlor was himself the life beneficiary. Crackanthorpe 
Sickles, supra, and Court Bankers’ Trust Co., supra. 

Motion dismiss complaint granted. 


Harsh Contract Enforced 


trust company orders copies the proceedings 
legislative committee will have accept delivery the 
material and pay for it, even though, the trust company’s 
amazement, the proceedings take sufficient number 
pages make the bill amount $641.50. 

This was recently decided the Superior Court 
Pennsylvania the case Herbert Sansom, doing business 
Patent Law Reporters, Provident Trust Company, 157 
Atl. Rep. 34. 

The court decided that the fact that the trust company, 
the time giving the order, was unaware that copy 
could have been obtained without charge from the committee 
itself was defense. also held defense that, 
the trust company had been apprised the extensiveness 
the report, the order would not have been placed. 
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The facts show that the plaintiff sent the defendant 
trust company postal card, with detachable return card 
containing blank order form, soliciting the defendant’s 
order for copies the proceedings the House Committee 
Banking and Currency, then considering questions relating 
branch, chain and group banking. The trust company, 
through its treasurer, signed and returned the order form, 
which read follows: 


Branch, Chain and Group Banking. 

Every phase this important subject being investigated 
House Committee Banking and Currency. 

Not since the creation the Federal Reserve System has any- 
thing vitally affected American banking. 

Send your order today will know how many copies 
prepare the proceedings. 


Patent Law Reporters, House Resolution No. 141. 


154 Nassau, New York. 
prepare and send copies proceedings the above 
Committee, for which agree pay the rate cents per page. 
[Signature] Mitchell Title Treasurer Bank Provident 
Trust Company City Philadelphia. 


This order brought the following response 
plaintiff 


Mr. Mitchell, Treasurer, March 28, 

Provident Trust Company, 

Philadelphia, Pa. 

Dear Mr. Mitchell: 

Many thanks for your order for two copies proceedings 
Branch, Chain and Group Banking Investigation under House Resolu- 
tion No. 141, which will sent soon possible. 

wish one the copies delivered someone other than 
yourself, shall pleased comply with your wishes. 

Again thanking you, are 

Very cordially yours, 
Patent Law Reporters. 


The copies the proceedings were delivered regular 
course and with them bill for $641.50. The company refused 
accept delivery the proceedings and returned them 
the plaintiff, the same time writing the plaintiff the 
following letter: 


i] 


THE BANKING LAW JOURNAL 


did not commit myself for any such bill, nor did have any 
intention committing myself any such proposition 
am, therefore, returning you under separate cover, parcel 
post, the copies the proceedings which were sent few days 
ago, and also returning your bill herewith. 


The plaintiff, however, insisted upon enforcing the con- 
tract and brought suit for the amount due. holding that 
the plaintiff was entitled recover the court said: 


support the sufficiency those averments prevent summary 
judgment, appellant’s (the trust company’s) argument that 
not liable because what “received was not the sort copies the 
proceedings which believed ordered”; that the affidavit defense 
“clearly indicates mistake” the part defendant; that 
believed “was getting material some substantial value and not 
such great length”; that the “order was ambiguous quantity 
and quality.” 

The petition open the judgment asserted that, after the judg- 
ment was entered, additional facts were discovered which are set forth 
length the petition, and which may summarized follows: 
The defendant had since learned, what had not known before, that 
reports the proceedings the committee were available any 
person request without charge, and that plaintiff failed inform 
parties whose patronage solicited, that copies might obtained 
free from the committee itself; that plaintiff received free its copy, 
from which made those sold defendant; that plaintiff’s course 
dealing with defendant was fraudulent with intent deceive; that 
plaintiff obtained the consent the committee receive printed 
copies the proceedings without informing the committee that 
proposed sell copies them generally. 

The answer the petition asserted that all that information 
was available the defendant and any one else before judgment 
was entered, and that, any event, there was neither fraud nor 
concealment any sense that would relieve defendant from liability 
for its order. 

pass the point (though see Brader Alinikoff, Pa. Super. 
Ct. 285, 287) that the term had expired when the petition open 
the judgment entered adverse proceedings was filed, clear 
that legal defense has been set forth, either the original affidavit, 
the petition open. 

Plaintiff, its postal card, made simple proposal defendant 
furnish copies the proceedings the committee. see nothing 
ambiguous it; but there was anything about that was not 
clear, that defendant—conducting banking business—did not 
understand, should have made inquiry, interested the 
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signed the order without question any kind. Defendant’s order, 
when read with plaintiff’s proposal, was responsive it; and while 
the affidavit defense leaves doubt that defendant received what 
did not expect, and that would not have signed the order 
had realized exactly what was ordering, can find nothing 
the proposal, the papers, that would support charge 
fraudulent concealment misrepresentation the part 
according the affidavit defense, the plaintiff appears 
have furnished what agreed furnish. There was fraud 
misrepresentation the fact that plaintiff did not advise defend- 
ant that copies could had free application the committee; 
defendant asked information plaintiff that subject; there 
nothing the pleadings that would put plaintiff under the duty 
informing the defendant that fact. The “mistake” pleaded 
that defendant had known could get free copy the proceed- 
ings from the committee, and, perhaps also, had known how 
extensive the proceedings might become, would not have agreed 
buy copies from plaintiff. The record shows mutual assent 
intended expressed both parties (see section 20, Am. Law 
Ins. Contracts with Pa. Ann. 1929); that defendant ordered and 
received what did not expect quantity immaterial these 
generally, the law applied acts, not mere intentions; 
here there was ambiguity either plaintiff’s defendant’s expres- 
sion intention. 

Defendant contends that its pleadings make case concealment 
one party the detriment the other within the rule applied 
cases which such concealment furnished ground for rescission; 
but here, the means knowledge were equally accessible both 
parties. matter such common knowledge that court may 


perhaps take judicial notice it, though here not necessary 


so, that many government publications are distributed free 
charge and that others may had purchase, and this applies not 
only publications sold the government printing office, but 
proceedings before legislative committees. Defendant would seem 
treat the case if, before executing the order, had asked the 
plaintiff, substance, whether copies the proceedings could 
obtained gratuitously and that defendant had remained silent and 
had thus violated duty speak the course the negotiation 
(see Laidlaw Organ, Wheat. 178, Ed. 214; Kintzing 
McElrath, Pa. 467, 469; Miles Stevens, Pa. 21, 31, Am. 
Dec. 621; Croyle Moses, Pa. 250, Am. Rep. 654; Sankey 
McElevey, 104 Pa. 265, Am. Rep. 575; Zahn 179 
Contracts Volume 1497 but case made out for the 
application that rule. 
Judgment affirmed. 
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Applying Certificate Deposit Debt 
Owner’s Husband 


Where certificate deposit stands the name 
married woman, the bank cannot, without her consent, renew 
the certificate her name and that her husband jointly 
and later apply the certificate the satisfaction note 
the husband’s held the bank; and the bank claims that 
this was done with her authority the burden proof rests 
upon the bank. 

the case Wescott People’s State Bank Reese- 
ville, Rep. 803, recently decided the Supreme 
Court Wisconsin, appeared that the plaintiff deposited 
$500 the defendant bank September, 1920, receiving 
the defendant’s certificate deposit payable her order. 
Renewal certificates were issued annually and left box 
the bank. 1921 and 1922 certificates were payable 
the plaintiff, but the certificates issued the years 1923 
1926, inclusive, were payable the order the plaintiff 
her husband. 

1927, the certificate was made payable the plaintiff, 
her husband, the bank itself. When the plaintiff wrote for 
the annual interest the certificate, the bank informed her 
that the certificate would used satisfy note the 
husband held it. The plaintiff claimed that the inclusion 
her husband’s name one the payees and the subsequent 
application the certificate the payment her husband’s 
debt was done without “her knowledge consent.” The 
question was left the jury decide and the jury found 
that the issuance the certificate the plaintiff and her 
husband jointly and the application the husband’s 
debt was unauthorized the plaintiff. was accordingly 
held that the plaintiff was entitled collect the amount 
the certificate. affirming this holding the Supreme Court 
said: 


Upon receiving plaintiff’s deposit, the bank was obligated the 
first instance repay that deposit her. Certificates therefor 
could not thereafter made payable the bank any other, 
additional person, applied the bank any other purpose, 
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unless her acts conduct she authorized consented such 
change the payee such application. When payment 
the depositor relied upon defense, the burden proof 
establish such payment upon the bank. when the bank relies 
upon application the deposit some other manner than pay- 
ment the original depositor, the burden likewise upon the bank 
establish acts conduct the part the depositor, which 
authorized warranted such application the deposit the bank. 
Devine Bank Baldwin, Wis. 68, 73, 589, 591, 
this court quoted with approval from Weisser’s Adm’rs Denison, 
68, 82, Am. Dec. 731, follows: duty and the 
risk ascertaining, when was about pay out money, that 
was being paid upon competent authority, was upon the bank, just 
all other cases upon the debtor see that pays 
his creditor, and not some one else without authority.” 

Peart Schwenker, 200 Wis. 200, 227 945, 946, 
defense action depositors recover their deposits, the 
litigated issue was whether the depositors had authorized the bank 
cashier charge his personal note the depositors’ account, or, 
other words, whether they had loaned part their deposit 
the cashier use discharge his note the bank. The burden 
proof that issue was imposed upon the defendant the trial 
court’s instruction, and approving that charge this court said: 
“The defense payment affirmative special defense. 
The only issue here litigated was whether the bank had repaid 
the plaintiffs the amount their deposits. This was defense set 
the bank defeat plaintiffs’ recovery. The burden proving 
such defense rested upon from the beginning the end the trial. 
This burden was not affected the manner order proof.” 

follows that the case bar the trial court rightly imposed 
upon the defendant the burden establishing the utlimate facts 
upon which relied absolve excuse from its obligation 
repay the deposit plaintiff. 


Raising Checks Signed Depositor 


illiterate depositor, who can read figures but not writ- 
ing, signs checks prepared his dishonest clerk filled for 
the correct amount figures and for larger amount 
writing. The clerk later raises the figures, cashes the checks 
and pockets the difference. such case held that the 
depositor, his negligence, precludes himself from holding 
his bank liable for his loss. His ignorance the meaning 
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the written order signed him cannot excuse the 
gence which guilty and which results deceiving his 
bank. The case Weiner Chase National Bank City 
New York, 253 Supp. 203, recently decided the 
City Court New York. 

The facts more detail are recited follows the 
court’s opinion: 


The plaintiff Louis Weiner conducted restaurant lunch 
wagon No. First avenue for several years prior 1928. 
could not read write English with the exception that could 
read numbers. employed one Irving Steinberg manager and 
cook. also intrusted Steinberg with the checking his bills 
and with making out and paying checks for bills when they became 
due. Weiner testified that was always present when Steinberg 
made out the checks; that compared the amount figures 
the check with the amount figures the check stub and bill, and 
when found that they corresponded amount signed the check. 
While Weiner testified that did not know what the written amount 
the check was the time signed because could not read 
English, apparent from the credible testimony, from exami- 
nation the checks evidence, and from the inferences drawn 
therefrom, that Steinberg wrote the amount the check which 
intended change the figures and when the check was signed 
made the necessary changes the figures make them the same 
amount the writing. 

Two the most frequent instances alteration will illustrate. 
(1) Check made out for figures which the written part 
nineteen dollars, the figure one put front the figure nine 
and the check corresponds both writing and figures. (2) check 
made out for $17, the written part which made for forty- 
seven dollars, which plaintiff signs. When signed Steinberg changed 
the figure one front the seven four, and the check cor- 
responds both figures and writing. There are seventeen the 
fifty-one checks the bill particulars which the latter method 
employed. All the change that was necessary was the two right 
angular strokes that made one into four. These checks were 
given the James Butler Grocery Company, either for merchandise 
purchased for part merchandise, the balance being taken 
currency for small change used plaintiff his cash register. 
The testimony plaintiff was that always made out the checks 
for the merchandise when Butler sent in. The testimony 
Desmond Butler, the manager the Butler Grocery store which 
the checks were received, was that frequently Steinberg presented 
check for more than the merchandise purchased him the 
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Butler store and said that Mr. Weiner wanted the balance small 
change. testimony and his manner the stand impressed 
with his trustworthiness. Furthermore, the frequency the 
$17.50 check indicates that Steinberg made out his grocery check 
for that sum because was easier alter when plaintiff had signed 
it. While analysis the testimony just discussed may not 
given Weiner when says that Butler always made out his bills 
plain paper, which accompanied the goods, and that then made 
the check for the amount. this procedure were followed, Stein- 
berg could not have received the amount for which the checks were 
raised without collusion with Desmond Butler, which not claimed. 

The number checks claimed have been raised, according 
the bill particulars fifty-one. The amount claimed reason 
the alterations $1,233.70. Twenty-four checks were offered 
evidence. All others enumerated the bill particulars were 
missing, having been destroyed Steinberg, plaintiff’s dishonest 
who confessed attempted forgery the third degree and 
now prison. Evidence the amount for which the missing checks 
were drawn was excluded (sten. min., pp. 56, 58, 82, 85, 86). The 
missing checks, admissible all, could admitted because plain- 
tiff’s memory was refreshed the amount for which they were 
drawn figures. His testimony discloses that his memory was 
barren the subject; moreover, defendant’s negligence could not 
proven unless the alterations were apparent their face, which 
was not possible checks not offered evidence. 

The amount paid the twenty-four checks evidence 
$1,053.60. The amount which plaintiff claims was authorized 
$618.70. This makes the maximum amount which the Chase Bank 
could liable the evidence $434.90, unless there negligence 
plaintiff reason his failure examine his monthly statements 
and vouchers because drew his checks such careless and 
unbusinesslike manner that aided the forger deceiving the bank. 
That the checks were filled both writing and figures the 
time plaintiff signed them admitted (S. M., 119). inspection 
the checks disclosed alteration the writing. said the 
Critten Case: question [plaintiff’s negligence] was clearly one 
fact determined largely inspection the checks them- 
constrained find fact that the checks when 
signed Weiner were made out the written part sum which 
Steinberg, after they were signed, changed the figures 
with the amount writing. The claim that plaintiff’s order the 
bank pay was contained the figures only because could not 
read the writing without force. Plaintiff’s ignorance the order 
contained writing cannot excuse him from drawing his check 
negligent and unbusinesslike manner deceived the defendant 
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Chase Bank, nor the crudeness his signature warning the 
bank his illiteracy. 


The following paragraphs set forth the reasoning adopted 
the court reaching its conclusion: 


The plaintiff his memorandum relies mainly Critten Chem- 
ical National Bank, 171 219, sustain his claim. The rule 
law laid down the Critten Case that when bank pays 
larger sum check than ordered the depositor the question 
negligence cannot arise unless the depositor has drawing his 
check left blanks unfilled some affirmative act negligence 
has facilitated the commission fraud those into whose hands 
the checks may come; that when the fraudulent alteration the 
checks was proved the liability the bank was made out; that the 
bank, relieve itself from liability, must affirmatively prove not only 
that the depositor was negligent but that was free from contribu- 
tory negligence. The Court Appeals the Critten Case modified 
the decision the lower court far found that the failure 
examine checks and vouchers when returned from the bank was 
not negligence. allowed the plaintiff recover only raised 
checks paid the defendant bank before the depositor had 
opportunity examine his returned checks and all checks after 
the date that check had been presented the dishonest employee 
for payment and payment received. The latter check 
altered its face payee and amount erasures crude 
that they were apparent any holder. The court held the bank 
liable for all subsequent fraudulent alterations because was grossly 
negligent paying the mutilated check. had been diligent 
the performance its duty this time and notified the depositor 
all subsequent frauds would not have occurred. Plaintiff claims that 
the ruling the Critten Case the mutilated check must 
applied his case; that the alterations the figures were apparent 
the face the checks and should have been discovered the bank. 

inspection the twenty-four checks evidence satisfies the 
court that the exercise due ordinary care the bank would 
not have detected the alterations. Notwithstanding the testimony 
William McCammon, the manager the Chase Bank, cross- 
examination, that the figures were little darker and that Exhibit 
said “that’s what would call alteration,” and Exhibit 
“that did not look regular,” inquiry the court disclosed that 
the alteration referred was made over what appeared 
00-100 after the written part the check conform with $39 
12-100 which was written plainly figures. Inspection Exhibit 
discloses that the figures $47 changed from $17 were made heavier 
darker ink. course, there was suspicion alteration the 
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negligence plaintiff would not excuse the bank, but suspicion was 
disarmed the written order which defendant had right look 
upon confirmation the amount which plaintiff ordered him 
pay (Negotiable Instruments Law, 36.) 

The plaintiff further claims that even though was negligent 
examining his returned check even though drew his checks 
careless manner that the Chase Bank was deceived and paid 
larger amount that bank has recourse against the collecting 
bank has not been damaged because can collect the guaranty 
genuineness covered the indorsement the collecting bank. The 
authorities relied are Critten Chemical Nat. Bank, supra; 
National Surety Company President, etc., Manhattan Co., 252 
East River National Bank, 251 58, 167 171, 172, 
the Critten Case the remedy recourse applied 
only one check raised from $22 $622 collected the Colonial 
Bank. The court held that the doctrine estoppel did not apply 
and that recourse could had the defendant bank against the 
collecting bank and allowed recovery plaintiff that check. The 
Gutfreund Case, supra, was decided the negligence the bank 
paying forged indorsements without question their genuineness 
under circumstances that called for inquiry before payment. 
discussing situation similar the situation the instant case, 
Pound, J., the Gutfreund Case said: “If the negligence the 
depositor enables the clerk alter the check, and causes the bank 
make payment forged order, the depositor estopped from 
disputing the authority the banker pay. their neg- 
ligence the checks had been made payable genuine payees, who 
received the amounts thereof, the amount the checks had 
been raised through their carelessness, the case would have been 
different. The bank might then rely the form the check, and 
charge plaintiffs with estoppel.” 

the National Surety Case, supra, the court, Kellogg, J., 
pointed out the distinction drawn between cases which there 
was “assisted misrepresentation” which estoppel would 
operate against plaintiff and which recourse may, not had and 
cases, the National Surety Case, where the primary negligence 
was that the bank paying forged indorsement without 
proper inquiry, which recourse may had against the bank 
paying. The application the doctrine estoppel cases 
“assisted misrepresentation” distinguished from cases failure 
examine returned checks, and its effect defeating plaintiff’s right 
recourse sustained the following additional authorities: 
Ewart Estoppel, 45; North British Mercantile Ins. Co. Mer- 
chants’ National Bank, 161 App. Div. 341, 146 720; Mor- 
gan United States Mortgage Trust Co., 208 218, 101 
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871, 1915D, 741 Ann. Cas. 1914D, Hammerschlag 
Mfg. Co. Importers’ Traders’ National Bank 262 
266. The plaintiff drawing his checks writing for amount 
different from the part written figures facilitated the commission 
fraud that deceived the bank and estopped from showing that 
the amount paid was not his order pay. 


Bank Liable for Cashier’s Misappropriation 
Funds Incompetent Depositor 


Where the guardian incompetent depositor, who 
also the cashier and sole managing officer the bank 
deposit, withdraws funds from the incompetent’s account and 
applies them overdrafts his own personal account and 
bank liable for the amount withdrawn from the incom- 
petent’s deposit. This the holding the case Martin 
First National Bank Rush City, Fed. Rep. (2d) 840, 
decision the United States District Court, District 
Minnesota. 

appeared that April 1920, Ericson was 
appointed special guardian the estate Ernest Martin, 
who had been adjudged incompetent. Ericson was the cashier 
the defendant First National Bank Rush City, and was 
sole charge the affairs the bank. opened 
account the bank for the deposit therein the incom- 
petent’s funds, the account being designated the records 
the bank account with “Estate Ernest Martin, 
Incompetent.” 

February 1922, personal account was over- 
drawn the sum $597.66. that date Ericson drew 
debit slip from the incompetent’s account the sum $700 and 
credit slip credited this amount his personal account 
order cover the overdraft. several occasions 
until May 29, 1926, Ericson made withdrawals from the in- 
competent’s account and credited his own account and the 
account the St. Croix Valley Land Loan Company, 
corporation which was the principal executive officer, 
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with the amounts withdrawn order cover overdrafts. The 
amounts withdrawn from the incompetent’s account this 
manner totalled $6,575. also caused charged 
the account the incompetent checks the land company 
aggregating $418, which checks were drawn the defendant 
bank. 

Peter Engberg was subsequently appointed guardian 
Martin and brought this action recover the amounts mis- 
appropriated Ericson. 

The court found from the evidence that the exercise 
reasonable care and diligence the bank and its directors should 
have known that Ericson was misappropriating the funds 
the incompetent. was shown that several occasions dur- 
ing the time that Ericson was making withdrawals from the 
incompetent’s account the bank examiner criticised Ericson’s 
frequent overdrafts and directed the bank remedy the situa- 
tion. 

was held that the bank was liable for the amounts with- 
drawn Ericson and applied cover overdrafts his own 
account and the account the land company, together with 
interest each item from the date the withdrawal. was 
also held that the bank was liable for the sum $418, the 
amount the checks the land company which were charged 
the incompetent’s account. 

The following paragraphs are quoted from the court’s 
opinion: 


There can serious contention that the Bank not liable for 
the actual amounts received from plaintiff’s account the repay- 
ment the overdrafts Ericson’s and the Land Company’s accounts. 
Ericson, its cashier, course knew that trust funds were being used 
pay indebtedness due the Bank way overdrafts. The 
Bank, through its cashier, knowingly permitted trust funds 
diverted and used paying debts occasioned overdrafts. must 
required restore the trust fund the amounts that received 
this manner. 

opinion, however, that not only the Bank liable for the 
actual sums received repayment these overdrafts, but addi- 
tion responsible plaintiff for all moneys diverted and misappro- 
priated Ericson and after February 1922, which the date 
that the first overdraft was paid with trust funds. This date marks 
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the time when the Bank became aware the perfidy its cashier 
and became possession information his breach trust 
which required protect its incompetent depositor from further 
loss. 

The Bank knew that plaintiff’s account consisted trust funds. 
This account was carried the “Estate Ernest Martin” for 
nearly six years. The character this account and the way 
which was carried gave the Bank sufficient notice indicate 
that these funds did not belong Ericson. The Bank knew, 
should have known, that the funds the hands guardian are 
his custody trust and that such funds must used the ordinary 
and usual course the administration the estate and further- 
ance its object. Allen Puritan Trust Co., 211 Mass. 409, 
916, 919, 1915C, 518; Sternberg Blaine, 179 Ark. 
448, (2d) 286; Rodgers Bankers Nat. Bank (1930) 179 
Minn. 197, 229 90. 

Volume Minn. Dunnell’s Digest, 419, Guardian and Ward Sec- 
tion, 4107 “Interest guardian property guardian 
has title personal interest the property his ward, but 
only naked authority not coupled with interest. The legal 
well the beneficial title both real and personal property remains 
the ward. The guardian has right the possession both 
forms property, but only for the purpose his trust and for the 
use and benefit the ward. possession the possession the 
ward. holds the possession merely the officer the court ap- 
pointing him and subject its orders relation thereto.” 

well settled that guardian has authority make loan 
himself. Sowers Pollock (1923) 112 Kan. 599, 212 103, 
458 and note; Bates’ Guardianship (1918) Okl. 
321, 174 743; Fidelity Deposit Co. Freud (1911) 115 Md. 
29, 603. 

Unquestionably Ericson had perfect right maintain ac- 
count with the Bank guardian even though was sole manager 
and executive officer the Bank. disbursing the funds the 
estate would act representative himself and not the Bank. 
When officer bank deals with the bank his own account, 
the knowledge the officer not generally imputed the bank. 

The Bank had right rely the presumption that fidu- 
ciary Ericson would act lawfully and within the scope his author- 
ity. banking institution should not required supervise and 
scrutinize the various withdrawals made depositor that has 
account trust capacity. The exigencies modern banking busi- 
ness would justify other rule. But bank not without responsi- 
bility its depositors. cannot become party breach 
trust, nor countenance diversion trust funds lending its facili- 
ties the aid thereof. cannot sit supinely after has received 
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notice that its depositor misappropriating the funds the bene- 
ficiary, permit acquiesce the embezzlement funds that 
its knowledge belong trust estate. 

The defendant’s position that Ericson was engaged per- 
sonal scheme defraud; that the other bank officials were innocent 
any wrongdoing and had personal knowledge his breach 
trust. Defendant earnestly contends that the knowledge its cashier 
cannot imputed and cites the generally recognized rule “That 
knowledge agent, actually concealed from his principal, while 
the agent dealing with the principal his own account, not 
imputed the principal, even though the agent, assuming act 
such, did whatever was done the part the principal the 
transaction with himself, disclosure the matter concealed would 
have had tendency defeat his purposes.” Bank Overton 
Thompson (C. A.) 118 798, 801. The principle contended for 
the defendant not applicable the facts this case. 
February 1922, Ericson, within the scope his authority the 
sole manager and executive officer and the only official representing 
the Bank the transaction, accepted and retained trust funds 
pay indebtedness due the Bank the way overdraft. Thereby 
the act Ericson became the act the Bank and the knowledge 
Ericson became the knowledge the Bank. 

The Bank was apparently one man institution. The directors 
left the entire management the bank Ericson. They paid very 
little attention its affairs and evidently permitted Ericson carry 
his scheme defraud for period four years without any other 
official being personally cognizant his duplicity. The use debit 
and credit slips Ericson disbursing funds this account in- 
dicative his control. The directors, however, had received direct 
information that Ericson was financial straits, and that was 
frequently overdrawn his account. Ericson’s conduct this re- 
gard must have been quite flagrant cause the bank examiners 
their several reports refer his habit overdrawing his account. 
would seem that any reasonable supervision the part the 
officials the Bank would have disclosed the misuse trust funds. 
The other employees the Bank were evidently dominated Eric- 
son and knowingly assisted him the diversion trust funds. 
was the bookkeeper Ericson’s order that made the various bank 
entries regarding the transfer trust funds and the charge $418 
Land Company’s checks plaintiff’s account. 

The Bank was put its guard when this account was opened. 
knew that Ericson was not the owner these funds. guardian 
does not have title his ward’s funds. merely the custodian 
thereof. Notwithstanding this knowledge and its duty its deposi- 
tor, the plaintiff herein, the Bank placed Ericson complete charge 
the banking institution and permitted him the only bank 
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official that was connected with the handling this trust account for 
period four years. 

Overdrafts practical matter are loans from bank de- 
positor. The loans Ericson and the Land Company were repaid 
with trust funds. The Bank received and retained the benefits 
Ericson’s acts taking care the various overdrafts and cannot 
now heard say that accepts the acts its cashier part 
but not their entirety. accepts the advantages the acts, 
also must accept the disadvantages. was neither Ericson, the 
guardian, nor Ericson, the individual, that acted February 
1922, when the overdraft $597.65 was repaid the Bank the 
use debit slip $700 plaintiff’s account. was neither 
Ericson, the individual, nor Ericson, the guardian, that provided for 
the payment $418 Land Company’s checks with the funds 
the plaintiff. The act Ericson applying trust funds the 
payment overdrafts was the act Ericson, the cashier. thereby 
became the act the Bank, and the Bank thereby received actual 
knowledge and positive information the breach the 
stead taking steps protect the funds intrusted its care, 
became privy the defalcation. participated the fruits 
Ericson’s peculations and permitted him remain full charge 
its banking institution. will presumed have known that debit 
slips were being used its cashier divert trust funds through 
unauthorized channels. The act Ericson proceeding transfer 
trust funds way debit and credit slips was scarcely the act 
ordinary depositor that had custody trust funds. The Bank 
permitted Ericson continue cashier notwithstanding its atten- 
tion had been called the bank examiners the frequent overdrafts 
and when knew that such overdrafts were being paid with trust 
funds. permitted Ericson withdraw some $6,575 from plaintiff’s 
account over period four years, and that sum nearly $3,000 
was actually received and retained the Bank satisfy indebted- 
ness the Bank brought about the overdrafts its cashier and 
the Land Company. Exemption from liability will not granted 
the Bank under such circumstances. Knobley Mountain, etc., Co. 
People’s Bank (1925) Va. 438, 129 474, 476, 
Holden New York, etc., Bank (1878) 286. 

correct determining that February 1922, when 
the defendant accepted trust funds for its own purpose, that the 
Bank law became aware the diversion trust funds and the 
breach trust, necessarily follows that thereafter the Bank 
subject the well-recognized principle law that: All 
persons knowingly participating in, aiding in, committing breach 
trust, the misapplication trust funds, are equally liable 
with the trustee make good the fund returning the trust 
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Deposit Client’s Funds Attorney’s Bank 
Account 


bank which permits attorney deposit his indi- 
vidual check payable the attorney and his client 
jointly cannot apply the proceeds the check the satisfac- 
tion debt owing the bank the attorney. 

such circumstances bank put upon constructive 
notice the ownership the proceeds the check. That 
say, while the bank has not been actually notified that 
the client has interest the check, the form the check 
should suggest the propriety necessity making 
inquiry. Its failure leaves the same position 
had actually been informed that the proceeds, part 
them, belonged the client. This rule was applied 
the Supreme Court Minnesota recently the case 
Wegerslev Midland National Bank Trust Company, 
238 Rep. 792. 

The facts showed that the plaintiff employed attorney 
bring proceedings under the Workmen’s Compensation 
Act recover compensation for the death her husband. 
Settlement the sum $5,000 was agreed upon and check 
for that amount, payable the order the plaintiff and the 
attorney was delivered the attorney. The plaintiff wrote 
the attorney authorizing him indorse her name the 
check, collect the proceeds and send her check for her share. 

The attorney indorsed the check and deposited his 
personal account the defendant bank. Nine days later two 
garnishee summonses were served the bank actions 
brought other parties against the attorney. the time 
was indebted the bank notes amounting 
which were past due. When the summonses were served 
the bank decided apply the attorney’s deposit the satis- 
faction the notes. accordingly charged the amount 
the notes against the attorney’s account and returned the 
notes him, together with the collateral security. was 
held that the bank was liable the plaintiff for 
the amount which had charged against the attorney’s 
account. The following paragraphs are quoted from the 
court’s opinion: 
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The rules applied the facts here presented have been 
quite clearly settled recent decisions this court. 

The bank incurs liability merely accepting deposit 
funds from fiduciary and crediting same his personal account, 
whether with without notice the trust. 

The bank liable for the loss trust funds deposited with 
the name the trustee when, having actual notice the character 
thereof, acts bad faith aiding the fiduciary misappropriate 
the funds. liable also receives for itself trust funds from 
the trustee under circumstances charging with constructive 
edge their trust character. Finally, liable receives and 
retains trust funds for its own use benefit without notice knowl- 
edge their trust character, unless has changed its position 
that has acquired equities equal superior the rights the 
owner; for instance, where applies such funds upon 
indebtedness the trustee itself. 

The bank may, without incurring liability, pay checks others, 
drawn the fiduciary upon trust funds deposit, unless the 
time such payment has actual constructive knowledge that 
the fiduciary is, means thereof, intending divert actually 
wrongfully diverting the money. 

the bank appropriates the trust fund the payment 
prior indebtedness owing the trustee the bank, with constructive 
actual notice knowledge the trust character the fund, 
the bank liable, and cannot then avoid liability showing 
change its position whereby may suffer detriment. Platts 
Metropolitan Nat. Bank, 130 Minn. 219, 153 514; Agard 
People’s Nat. Bank, 169 Minn. 438, 211 825, 629; 
Berg Union State Bank, 179 Minn. 191, 229 102; Rodgers 
Bankers Nat. Bank, 179 Minn. 197, 229 90. 

The court found, that defendant Chisholm, (the 
attorney) with the knowledge and consent the plaintiff, and having 
written authority do, deposited the $5,000 check his own 
account with the bank. This finding based the letter from 
plaintiff, already quoted, wherein plaintiff authorized Chisholm 
indorse the check and mail her share thereof her. The letter 
cannot construed sustain the finding. was clearly 
authority Chisholm only indorse the check, cash it, and remit 
plaintiff. authority can spelled out from the letter 
authorize Chisholm retain the fund deposit his own account. 

The next finding challenged, negativing any notice knowledge 
the bank that this was trust fund owned plaintiff, next 
considered. 

The $5,000 check, shown, was payable plaintiff and 
Chisholm, her attorney. recited its face that was full 
settlement all claims plaintiff against the New Marquette 
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Garage. Words this kind checks deposited were held, 
Rodgers Bankers Nat. Bank, supra, charge the bank with con- 
structive notice the trust character the funds. this case, 
have additional undisputed evidence tending show least construc- 
tive, not actual, notice the bank the trust, and plaintiff’s 
interest the fund. Trygve Oas was the vice-president the bank, 
and active its management and business. testified frankly that 
had been well acquainted with Chisholm since May, 1926, and 
personally opened the account with Chisholm the bank; that had 
more with his account than any other officer; that knew 
Chisholm was practicing attorney and depositing funds received 
him for clients; that made assisted make the loans 
Chisholm which resulted the indebtedness upon which the checking 
applied November 10, 1927; that had many con- 
versations with Chisholm prior October 31, 1927, about his notes 
the bank and his means for payment thereof; that they desired and 
were asking have the indebtedness paid; that Chisholm informed 
him Wegerslev case and stated was receive substantial fee 
therein; that, when the case was concluded, would pay his notes; 
that noticed the deposit credit $5,000 Chisholm’s account. 
Mr. Oas was informed November 10, 1927, the cashier, that 
Chisholm’s deposit account was being applied his notes. the 
same day had conversation with Chisholm about the matter. 
does not remember whether asked Chisholm the $5,000 deposit 
was money from the Wegerslev case, whether Chisholm volunteered 
the statement that was not. The inference seems unescapable that 
Oas made some inquiry Chishholm whether this money was 
from the Wegerslav case. This evidence, together with the face 
the $5,000 check, permits but the one conclusion that, prior 
and the time the bank surrendered its notice notes and collateral 
Chisholm, had least constructive notice the trust character 
the funds applied the notes, and plaintiff’s interest therein. 
The inquiry made Oas Chisholm indicates that had sufficient 
knowledge the situation that was put inquiry. But, 
held the Rodgers Case, the bank could not safely accept the fiduci- 
ary’s assurance. Mr. Oas did testify that had not seen the check. 

The finding the trial court that the plaintiff had failed 
prove preponderance the evidence that the bank had any 
actual constructive notice the trust character the fund 
question, plaintiff’s interest therein, not sustained the 
evidence. 

Defendant bank contends that, Chisholm had contract with 
plaintiff whereby was receive fees per cent. any amount 
recovered for her, she cannot now recover, any event, more than 
$2,500, one-half the fund, from the bank. Our statute, Gen. 
St. 1923 Mason, 1927), 4267, provides that such contract 
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shall valid binding unless approved judge the district 
Commission. such approval has been given, and court would, 
under the circumstances, grant large, any, fees Chisholm. 

suggested that plaintiff, because her letter she directed 
Chisholm indorse the check and mail her the balance with item- 
ized statement, should stand the same position she had volun- 
tarily paid Chisholm his fees. The letter imposed the condition that 
the balance mailed her with itemized statement. has never 
been done. There has been voluntary payment. 

argued that, Chisholm had withdrawn some $1,700 the 
$5,000 before November 10, 1927, the bank might assume that this 
$1,700 was withdrawn plaintiff’s account. not hold. 
Neither sustain the theory that, because Chisholm had author- 
ized the bank, long time prior this transaction, apply his 
checking account any overdue indebtedness his, the bank had 
the right apply the money the way did. This agreement must 
held apply money the account belonging Chisholm and 
not money someone else, where the bank had constructive notice 
that the money did not belong Chisholm. 

That the defendant bank changed its position returning its 
notes and collateral Chisholm undisputed, but, already 
noted, that not defense when the time and before changed 
its position the bank had constructive notice the fact that the 
fund appropriated was trust fund belonging some one else. 

Defendant bank cites the rule that, whether one two innocent 
persons must suffer loss, the loss should fall the one who has 
enabled the wrongdoer cause the loss. The rule does not apply 
where, here, one the two persons who must suffer the loss 
fault. 

The claim that plaintiff has been guilty such laches bar 
recovery found not sustained the evidence findings. 

may add that, recovery was had against Chisholm and 
appeal taken him, recovery finally had against the bank 
payment made it, the bank should entitled the benefit 
the judgment against Chisholm the extent what shall pay. 
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this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


LOSS THROUGH IMPROPER TRANSFER 
STOCK NOT COVERED INDEMNITY 
BOND 


New York Trust Co. Royal Indemnity Co., New York Supreme Court, 
Appellate Division, 253 Supp. 154 


bankers’ blanket bond, insuring trust company against loss 
securities through ‘‘misplacement’’ does not protect the company, 
acting transfer agent stock, loss resulting from the mis- 
take employee charging shares transferred against the 
wrong account. 


Submission controversy between the New York Trust Company 
and the Royal Indemnity Company agreed statement facts, 
under section 546 the Civil Practice Act. Judgment for defendant. 

White Case, New York City (Chester Bordeau, New York 
City, counsel), for plaintiff. 

Barnett Cohen, New York City (Nathaniel Wheeler, the brief), 
for defendant. 


McAVOY, J.—On the 12th day October, 1923, defendant executed 
and delivered plaintiff its ‘‘Bankers Blanket Bond,’’ which was al- 
leged have been effect during the times mentioned the submis- 
sion. The defendant undertook, according the bond, indemnify 
the plaintiff ‘‘from and against any loss sustained the 
prior its termination. The bond contained coverage for losses sus- 
tained under certain contingencies. The insuring clause follows: 
Any loss money, bullion, bonds, debentures, scrip, 
certificates, warrants, transfers, coupons, bills exchange, promissory 
notes, checks other similar securities, which the Insured has 
pecuniary interest, which are held the Insured collateral 
bailee, trustee, custodian, agent, any other capacity and whether 
not the insured liable therefor (all such money, currency, bullion, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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bonds, debentures, scrip, certificates, warrants, transfers, coupons, bills 
exchange, promissory notes, checks, other similar securities being 
hereinafter referred Property), through robbery, larceny (whether 
common-law statutory) burglary, theft, hold-up, misplacement, de- 
struction, whether effected with without violence with without 
negligence the part any the Employees, while the Property 
within any the Insured’s offices covered hereunder, within any 
recognized places safe deposit within the United States, within 
the premises any the Insured’s bankers, lodged deposited 
the Insured the ordinary course business for exchange, conversion 
registration with the issuers thereof with any agents such issuers, 
with any persons employed procure manage the exchange, con- 
version registration thereof. 

Plaintiff was the common stock transfer agent for Warner Bros. 
Pictures, Inc. the 6th December, 1928, plaintiff, such transfer 
agent, issued three certificates, each for 100 shares the common stock 
that corporation, follows: 


Certificate No. Stockholder 
11583 Elwin MacBride 
11584 Elwin MacBride 


These certificates were credited plaintiff the stockbooks the 

These certificates, upon May 1929, were presented the plaintiff 
for transfer. ‘‘typist employed the plaintiff prepared the transfer 
report for the day connection with the common stock Warner 
Bros. Pictures, This report showed that these three certificates 
were ‘‘charged and cancelled from the account Elwin Mac- 
The report should have shown only the first two numbered 
certificates ‘‘as charged and cancelled his account. should 
have shown the last numbered ‘‘as charged and cancelled 
from the account Cronon.’’ the regular course busi- 
ness, this typist delivered said report ‘‘to bookkeeper employed the 
debited the account Elwin MacBride with 300 
instead 200 shares stock. 

The record then showed that there were 100 shares the credit 
Erie Cronon. ‘‘Said should not have had any credit what- 
ever.’’ So, too, the account Elwin MacBride was short 100 shares 
the stock. 

This continued exist upon the 27th day June, 1929. 
that day Warner Bros. Pictures, Inc., pursuant provisions its 
incorporation, issued additional stock the basis one 
share common stock for each share common stock outstanding 
the holders record common stock the close business 
that 
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Amongst others, plaintiff, transfer agent, issued for distribution 
certificate No. 9464 for 100 shares stock the picture corpora- 
tion ‘‘to the holders record common stock the close business 
June 27, This certificate was duly mailed employee 
the plaintiff Eric Cronon, and was received him. Cronon, 
good faith and the belief that was lawfully entitled thereto, de- 
livered such certificate ‘‘to his broker duly endorsed blank col- 
lateral for margin account.’’ Cronon was unable cover his account 
with the broker; and the certificate subsequently became the property 
the broker. 

make delivery Elwin MacBride 100 shares, plaintiff, upon 
the 19th day November, 1929, purchased equal number shares 
for $4,090. this sum, has received from Cronon $1,090 and note 
for the balance, which Cronon failed pay upon presentation. The 
acceptance this payment and the note not, however, affect ‘‘the 
obligations, any, the defendant its bond. 

This controversy submitted because the failure the parties 
agree upon whether the bond, under the stipulated facts, covers the 
loss sustained the 

The defendant undertook and agreed indemnify the plaintiff and 
hold harmless for loss certain species ‘‘property.’’ ‘‘Property’’ 
certificates stock. Such ‘‘property’’ covered (in 
far material the controversy) must lost through ‘‘misplace- 
ment’’ ‘‘while the Property within any the Insured’s offices cov- 
ered hereunder.”’ 

The question presented whether, under the facts stipulated, there 
has been ‘‘misplacement’’ any property described the bond 
the premises the plaintiff’’ resulting the loss that property. 

Plaintiff contends that the act initiated plaintiff’s typist error, 
resulting plaintiff’s clerk mailing Cronon the stock dividend cer- 
tificate belonging MacBride, amounted misplacement that cer- 
tificate the premises, occasioning loss the 
argued that the wrongful placing the certificate the envelope, 
following the errors committed the employees, resulted 
the loss the certificate, and that the acts plaintiff’s employees 
mailing amounted misplacement resulting loss, 

Defendant contends that the language the ‘‘blanket bond’’ 
templates the physical loss the certificate within the office the in- 
sured, and that the fact that was sent Cronon through error may 
not said misplacement the office the plaintiff, nor loss 
the said office; that the certificate all times could have been located 
while the office; that may not said that was lost the office 
because should not have been made out and mailed Cronon; that 
physical loss the certificate the office which indemnity 
extends, not loss through improperly issuing forwarding the cer- 
tificate from the office. 
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Upon the discovery the error the accounts the two customers, 
plaintiff was aware how the loss occurred and where the certificate was, 
and that was never lost while its office. 

further contended the defendant that the certificate could 
not said have been lost through misplacement. Loss through mis- 
placement may only occur through actual physical loss. The damage 
has through improper forwarding listing, but that not 
enough. Under the terms the bond, unless the certificate cannot 
located, indemnity does not arise. 

Defendant contracted insure against loss caused the ‘‘loss 
the certificate through misplacement.’’ Misplacement alone would not 
bring the damage loss within the terms the bond. The loss the 
through misplacement the office the risk against which 
insurance runs. While the plaintiff knows where the certificate is, has 
not been misplaced. Although plaintiff cannot repossess itself the 
under definition could said have been misplaced. 
The loss resulted through mistakes the part the employees, but the 
bond does not run indemnity against those mistakes. While there 
was loss the plaintiff through the carelessness negligence the 
employees, the loss did not arise result from lost misplaced cer- 
Consequently the terms the bond not insuring against the 
loss which set out the submission, there can recovery the 
bond, and the judgment should for defendant. 

Judgment directed for defendant. Settle order notice. 


INDORSER ENTITLED SET OFF DEPOSIT 
AGAINST LIABILITY NOTE 


Bank United States Braveman, New York Supreme Court, 
Appellate Division, 251 Supp. 160 


action the receiver insolvent bank against the 
indorser note the indorser may set off his deposit the bank 
against his liability the note notwithstanding the fact that the 
maker the note solvent. (Overruling Borough Bank Brook- 


Submission controversy between the Bank the United States 
and Ida Braveman pursuant the provisions sections 546-548 
the Civil Practice Act. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 623. 


THE BANKING LAW JOURNAL 


Judgment directed for plaintiff the amount its claim, less sum 
defendant’s set-off, 
Carl Austrian, New York City (Arthur Ofner, New York 
City, counsel), for plaintiff. 
Mortimer Braveman, New York City, for defendant. 


JAMES O’MALLEY, J.—The plaintiff bank, which, for the pur- 
poses the submission, concededly insolvent, sues the defendant 
indorser note made Isidor Braveman, Inc. The defendant seeks 
set off against her liability indorser sum deposit her credit 
with the plaintiff. The maker the note conceded solvent. 

Were not for the insolvency the plaintiff, its counsel admits 
absolute right set off the defendant indorser. However, be- 
cause such insolvency, urged that this right becomes subordinate 
the equities general creditors and their right equable and 
ratable distribution the assets the plaintiff. urged, therefore, 
that allowance the set-off would result illegal preference. 

our view the plaintiff’s contention may not sustained. This 
action law brought the insolvent plaintiff, not equitable 
proceeding which the indorser seeks affirmative relief for the allow- 
ance the amount her deposit credit against her indebtedness. 
the latter case she would doubt charged with the burden 
showing facts entitling her equitable relief, one which would 
that she would unable reimburse herself because the maker’s 
insolvency. Curtis Davidson, 215 395, 109 481. the 
case cited; the distinction between action law insolvent, and 
one equity the indorser, emphasized and made clear the 
Court Appeals. 

When the same case was before (Curtis Davidson, 164 App. 
Div. 597, 150 305), squarely held that, action law, 
indorser sued the receiver insolvent bank had absolute 
right set off against his liability the note the amount deposit 
his credit the plaintiff bank, notwithstanding its insolvency, and 
that illegal preference resulted thereby. stated (pages 598, 599 
164 App. Div., 150 305, ‘‘The appellant admits that, 
the action were against the makers the notes, they would en- 
titled set off their deposit balances reduction, pro tanto, the 
claims asserted against them, but claims the allowance such set-off 
indorser, the absence allegation the makers’ insolvency, 
would result unlawful preference favor the indorser; 
other words, that indorser should not allowed set off his deposit 
balance against his liability note, without alleging and proving the 
inability the maker pay. have, however, been unable find any 
authority which holds that, when the indorser alone sued, his right 
set off balance standing his credit when the bank became insolvent 
dependent upon his alleging and proving the insolvency the maker, 
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and can see good reason why such set-off should not allowed. 
The receiver acquired the assets the bank subject all defenses and 
set-offs which might have been interposed action brought it. 
Seott Armstrong, 146 499, Ct. 148, Ed. 1059, Had 
the bank brought this action, instead the receiver, clearly the de- 
fendant would have had right offset against the plaintiff’s claim 
whatever deposit balance the bank held standing his 

affirming this decision, the Court Appeals, speaking through 
Seabury, J., stated (page 398 215 Y., 109 481): al- 
lowance such set-off not direct preference, because, where 
there are mutual demands, the amount the debt due from one the 
other the difference between these mutual demands. The fact that 
the indorser may, the maker solvent, indemnified him 
addition being allowed set off the amount his deposit against 
the insolvent holder, does not preclude the indorser’s right set-off. 
The possibility preference thus resulting the indorser specula- 
tive and uncertain. order defeat the indorser’s right set-off, 
must appear that has more than speculative uncertain chance 
indemnity from the maker. When the indorser seeks equitable relief, 
and proceeds affirmatively against the holder the note have the in- 
debtedness the holder him set off against his obligation the 
holder, may that court equity would require that give some 
satisfactory assurance that will not indemnified the maker. 
Where the indorser himself sued, may plead set-off the indebt- 
edness the holder him, and the fact that the holder insolvent does 
not deprive the indorser his right self-defense. the presence 
mutual demands existing between the holder the note and the indorser, 
the debt due the balance that remains after one has been set off 
against the other. The party claiming that the debt due more than 
the balance, which the prima facie amount the debt, has resting 
upon him the burden proving the fact upon which his claim 

true, plaintiff’s counsel points out, that the decision Curtis 
Davidson, supra, was concerned with the sufficiency pleadings 
alone. did not appear from their face whether the maker was solvent 
insolvent. However, the language quoted explicit and seems clearly 
hold that the right set-off under the circumstances here disclosed 
must allowed. 

The case Borough Bank Brooklyn Mulqueen, Rep. 
137, 125 1034, relied upon the plaintiff, was Trial Term 
decision rendered prior the decision Curtis Davidson, supra. 
follows that judgment should for the plaintiff the amount its 
claim, less the sum the set-off, without costs either party. 

Judgment directed for plaintiff the amount its claim, less the 
sum the set-off, without costs either party. Settle order notice. 
All 
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GIFT SAVINGS BANK ACCOUNT 


Pushcash Dry Dock Savings Institution, City Court New York, 
251 Supp. 184 


savings bank depositor, conscious impending death, stated 
the presence doctor that wished get his passbook for 
the purpose giving the account the plaintiff. The doctor told 
him that the book was locked office and that he, the doctor, 
would deliver the plaintiff the following day. The passbook 
was delivered the plaintiff after the depositor’s death. was 
held that there was valid gift causa mortis and that the plaintiff 
was entitled the deposit. 


Action John Pusheash against the Dry Dock Savings Institution 
and another. 

Judgment for plaintiff. 

Eugene Yuells, New York City, for plaintiff. 

James Flood, New York City, for defendant, Public Adminis- 
trator. 


DONNELLY, J.—At the time his death January 1931, the 


decedent had deposit his name the Dry Dock Savings Institu- 
tion $2,068.93. Plaintiff’s action recover said sum based upon his 
claim that few hours before his death the decedent, contemplation 
his decease, which feared was imminent, made gift plaintiff 
the amount deposited. 

constitute valid gift causa mortis, there must apprehension 
his death from some present disease ailment from some other 
impending peril, the donor; his death; intent give upon the 
part the donor and acceptance the donee; delivery the 
thing given, Ridden Thrall, 125 572, 579, 627, 
684, Am. St. Rep. 758. not always indispensably neces- 
sary that there actual immediate manual delivery the donor 
the donee the thing given. all the elements present except 
actual and instant delivery the donor the donee, symbolical de- 
livery sufficient when the conditions are adverse actual delivery 
make symbolical delivery nearly perfect and complete the 
will allow. Matter Van Alstyne, 207 298, 310, 
100 802. 

For some time prior his death the decedent had been living with 
the plaintiff, whom, the time made the gift, referred his 
and his only friend. January 1931, the decedent was ad- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 464. 
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mitted Mount Sinai Hospital, suffering from lobar pneumonia, and 
was there treated Dr. Robert Sager, one the doctors, and 
other doctors said institution, until his death January 1931. 
About January 1931, while Dr. Sager was making one 
his routine visits the hospital, had conversation with the dece- 
dent the presence plaintiff. Dr. Sager testified: 


When you came over the cot which Anselenko was lying, 
how did you find him? found him seemingly worried about some- 
thing. 

Tell what condition you found him? The man was 
very sick that time. 

Was sitting down lying down sitting up? was 
sitting up. 

What did you tell him? asked him lie down. 

What did say? told wanted get his clothes. 

Did tell you the purpose for what wants get his 
clothes? said his bank book was his clothes and wanted 
give his bank book Mr. Pusheash, 

Did say anything else? merely said was afraid 
that was going die, and assured him that was not going 
die did not want worry him, and said did, wanted 
Mr. Pusheash have his bank book. 

being his cousin and his only friend. That 


The decedent died 11:28 m., January 1931. 

seems that this testimony establishes apprehension ap- 
proaching death upon the part the decedent, and clearly expressed 
and intent, because such fear, part with dominion 
over and control the subject his gift. suggested postpone- 
ment the delivery him the gift. the contrary, seriously ill 
was, and with the consciousness that his death was imminent, 
attempted get out bed and procure the bank book for immediate 
delivery plaintiff. Pusheash, who was the decedent’s bedside dur- 
ing this occurrence, expressed desire get the bank book then, thus 
indicating his acceptance the gift. Dr, Sager told him: ‘‘It was six 
o’clock and the office downstairs was closed and could not done 
present and come around the next The decedent was there 
and heard all this. was part the conversation between himself and 
Dr. Sager presence. returned the hospital 
the morning the day after Anselinko’s death. Dr. Sager took plain- 
tiff the cashier’s office the hospital, where the bank book was. The 
book was then delivered plaintiff. When decedent, well plaintiff, 
was told Dr. Sager that the bank book was not the decedent’s 
but was the office downstairs, and that could not 
then had because the office was closed, but that upon the 
coming around the next day the doctor would see the book was delivered 


THE BANKING LAW JOURNAL 


him, there was then delivery plaintiff the book pursuance 
the donor’s intent. Beaver Beaver, 117 421, 428, 940, 
Am. St. Rep. 531. The delivery was perfect and 
complete the and surroundings the parties the 
gift reasonably permitted, and, this being so, the gift was consummated. 
Matter Van Alstyne, supra, page 309 207 Y., 100 802. 

find for the plaintiff the sum $2,068.93, with interest there- 
from January 27, 1931. Submit findings notice, not later than 
July 1931. 


STOCKHOLDERS’ LIABILITY AFTER SALE 
STOCK 


Peterson Strayer, Supreme Court Nebraska, 237 Rep. 667 


The owners certain bank stock sold their stock while the 
status the bank was doubtful and its affairs were under the 
control the department trade and commerce. was held that 
they were liable for the stockholders’ statutory double liability 
where the liability accrued during the time they were owners the 
stock. was further held that the purchasers the stock were 
secondarily liable for such liability accrued while they were 
stockholders. 


Action Van Peterson, receiver the Citizens’ State Bank 
Stratton, Neb., against Frank Strayer and others, impleaded with 
Ralph Strayer, Joe Sabatka, and others. From the judgment, de- 
fendant first named and others appeal, and defendant Joe 
Sabatka and certain others cross-appeal. 

Affirmed. 

Norval Brothers, Seward, and for ap- 

Butler James, Cambridge, for appellee Van Peterson. 

Armitage, Trenton, and Ritchie and Cordeal, Colfer 
Russell, all for appellees, Strayer and others. 


DEAN, J.—This action was begun the district court for Hitcheock 
County the receiver the Citizens State Bank Stratton enforce 
the double liability certain stockholders therein. 

about April 18, 1924, the directors the bank adopted 
resolution declaring assessment 100 per cent. its capital stock. 
The defendants Frank Strayer, Strayer, Ralph Strayer, 
and Sutton refused pay such assessment the stock respec- 


similar decisions see’ Banking Law Journal Digest (Third 
Edition) 1185. 
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tively owned them. about July 12, 1924, the stock such 
defendants was sold the following parties, who are also made de- 
fendants herein, namely: The stock Strayer was sold 
Story, who afterwards transferred shares his stock the defend- 
ant Armitage; that Frank Strayer was sold Will 
Dahnke; that Ralph Strayer was sold Charles Wood; and 
the stock Sutton was sold Ernest. The original owners 
the stock may hereinafter referred the Strayer group, and 
the purchasers thereof the Dahnke group. All the defendants 
above named have been made parties hereto the receiver. The trial 
found that the Strayer group are primarily liable the receiver, 
and that the Dahnke group are secondarily liable for the respective 
amounts stock involved each case, with interest thereon per 
cent. The defendants have appealed. 

former action entitled Citizens’ State Bank Strayer, 114 Neb. 
567, 208 662, arising out assessment 100 per cent. against 
the capital stock the bank suit, held that the bank could not 
recover deficiency the assessment because such assessment was not 
authorized majority the stockholders, 

the case now before the Dahnke group contend that, because 
this court held that the assessment above mentioned was void, follows 
that all proceedings based thereon are also void, and that the group last 
named are not stockholders the bank, and hence are not liable for any 
the stock. The Strayer group, however, contend that the sale the 
stock the Dahnke group was valid, and that they, the Strayer group, 
are longer stockholders the bank and are not liable respond 
any event for the obligations and liabilities that arise against stock- 
holders. 

may noted here that, the former action, the Strayer group, 
then owners the stock, contended that the assessment was invalid. 
The same group defendants now contend, however, that the sale 
their stock under the assessment was valid and that they are longer 
the owners thereof. 

1223, this said: ‘‘A party who has, with knowledge 
the facts, assumed particular position judicial proceedings, and 
has maintaining that position, estopped assume 
position inconsistent therewith the prejudice the adverse 
And United States Fidelity Guaranty Co. Ettenheimer, Neb. 
144, 227, 113 Am. St. Rep. 783, held that, when party 
action successfully assailed the proceedings this court being un- 
authorized law and wholly void, turn subjected himself 
estoppel afterwards assert that they were any respect valid. 

The report the receiver discloses that, with the exception cash 
hand the sum $12,322.32, all the assets the bank have been 
exhausted, and that the present liabilities amount $83,302.19, which 
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the receiver was unable liquidate. further disclosed the 
receiver’s report that the deficiency herein amounts $70,969.87, and 
this report was approved the court before the order was issued which 
authorized the receiver enforce the constitutional liability against the 
stockholders herein. 

Did the liabilities accrue during the time the Strayer group were 
stockholders the bank? Clearly, this must answered the affirma- 
tive. The bank was placed under the direction the department 
trade and commerce March 10, 1924, the time the Strayer group was 
charge thereof. The stock was sold several months thereafter the 
Dahnke group and receiver was appointed May 25, 1926, take 
charge the affairs the bank. From examination the record 
conclude that the losses sustained the bank were not the result 
transactions subsequent the sale the stock the Strayer group 
the Dahnke group. 

Under section art. the Constitution, this provision appears: 
stockholder banking corporation institution shall 
individually responsible and liable its creditors over and above the 
amount stock him held amount equal his respective stock 
shares held, for all its liabilities accruing while remains such 
stockholder, and all banking corporations shall publish quarterly state- 
ments under oath their assets and liabilities.’’ 

appears that language cannot plainer nor more explicit 
than the constitutional requirement above cited. And especially this 
applicable where the owners sold their stock while the status the bank, 
under the law, was doubtful and its affairs were already under the con- 
trol the department trade and commerce. 

have held that the making and the acceptance the holder 
promissory note for another note then existing does not constitute 
the payment original indebtedness, financial obligation, the 
absence specific agreement therefor. And elementary that 
renewal note open all the defenses which might have been made 
against the original note. Auld Walker, 107 Neb. 676, 186 
1008; Berwyn State Bank Swanson, 111 Neb. 141, 196 125; 
Exchange Nat. Bank Schultz, 113 Neb. 346, 203 496; Willis 
Sponsler, 117 Neb. 219 581. And also, applicable the 
facts the present case, clearly appears that the bank herein, when 
the sale the stock was made, was under the direction the depart- 
ment trade and commerce, and that the original stockholders are 
therefore primarily liable for the constitutional double liability where 
the liability during the time they were charge the bank. 
1915B, 168, the court points out that ‘‘the burden showing such in- 
tention and agreement [rests] resting always upon him who claims the 
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benefit the discharge.’’ See, also, Scott Deweese, 181 202, 
Ct. 585, Ed. 822. 

While the Dahnke group was charge the bank for period 
less than two years after the receiver was appointed, the 
record discloses that, during such time, deposits were received while the 
bank was being conducted going concern the department 
trade and commerce. The Dahnke group, some its members, were 
charge the bank, and, such officers and stockholders, think 
the district court did not err holding them secondarily liable for such 
liability may have accrued while they were such stockholders. 
have held that: ‘‘A person who voluntarily assumes the status 
stockholder and director bank estopped against creditors 
deny that stockholder when sought hold him liable for 
the superadded constitutional liability under section art. the 
Dempster Atwood, 118 Neb. 579, 225 683, 227 
451. And also held the Dempster Case that the section 
the Constitution above cited pertains stockholders who were such 
the credit was extended the bank the liability incurred 
the bank.’’ 

conclude that the trial court did not err the rendition its 


judgment, and that such judgment must and hereby affirmed. 


LIABILITY PARTNERS NOTE 


Weaver Oliver, Court Civil Appeals Texas, Rep. 
(2d) 984 


The fact that the payee note signed partnership and 
the members thereof individually demands payment only one 
the partners prior suit does not discharge the other partner 
from liability maker. 

agreement between the partners changing their liability 
between themselves not binding upon the payee unless notice 
thereof given the payee and the change agreed the 
payee. 

this case appeared that note was signed the partnership 
Branch Weaver, and Weaver and Branch, individu- 
ally. The partnership was later dissolved and Branch assumed all 
its liabilities. After the note matured and before suit was brought 
thereon, requests for payment were made Branch. did not 
appear, however, that the payee was advised the dissolution 
the partnership until after suit was brought. was held that under 
these Weaver was not released from liability the 
note. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 968. 
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Suit Mrs. Inez Oliver and husband against Weaver. Judg- 
ment for plaintiffs, and defendant appeals, 

Affirmed. 

Rose Sample, Edna, for appellant. 

Proctor, Vandenberge, Crain Vandenberge, Victoria, for ap- 


PER CURIAM.—Suit upon a-promissory note for $250, dated March 
10, 1921, due March 1922, payable Mrs. Inez Oliver, and signed 
the partnership Branch Weaver, and Weaver, and Branch, 
individually. The defense pleaded that December 12, 1921, said 
partnership was dissolved, that Branch assumed all its liabilities, that 
appellees accepted him the principal obligor said note, and agreed 
look him for payment, and that extensions date maturity 
were made appellee with Branch without the knowledge consent 
appellant Weaver, thereby releasing him. the close the evidence, 
the court gave peremptory instructions the jury find for the plain- 
tiff against Weaver. 

Appellant’s first contention that there was sufficient evidence 
the jury the defenses pleaded. not sustain this con- 
tention. The note matured March, 1922. Suit was filed March, 
1926. During that interval, requests for payment were made only 
Branch who made the interest payments 1922 and 1923. 

Clearly, the note was the joint and several obligation both makers. 
The payee could look either both for payment; and the mere fact 
that she did demand payment only one prior suit did not dis- 
charge the other. agreement between the partners, changing their 
liability between themselves, would binding upon the payee, unless 
she were given full notice thereof and agreed same; ‘‘expressly as- 
sents thereto’’ the language the Commission Appeals Watson 
First State Bank, 237 1106, 1107. This the accepted rule 
this state. Shapleigh Hdw. Co. Wells Bennett, Tex. 110, 
411, Am. St. Rep. 783; Reed Shaw (Tex. Civ. App.) 
274; Frost Bank (Tex. Com. App.) 276 222, 225, 

Weaver himself testified that time did ever advise Mrs. 
Oliver her agent the dissolution his partnership with Branch 
and that she had never agreed release him from liability the note 
sued upon. Oliver, husband the payee, and who was her agent, 
testified that did not know until after suit was filed that said part- 
nership had been dissolved; that never agreed release 
and that extension the note was ever made. None this testimony 
was contradicted. There was, therefore, nothing the jury 
the issue his release joint maker. 

Appellant’s other contention that the court erred excluding 
copy purported letter from Rose Sample, attorneys for 
Branch, addressed Oliver, agent for Mrs. Oliver, stating that 
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the request Branch they were sending his check payment inter- 
est said note March, There was error this. Had 
been admitted, would have added nothing the proof; and, being 
secondary evidence, proper predicate was laid for its introduction. 
Appellant neither proved that the original such letter had been 
mailed Oliver, nor that Oliver had ever received any such letter. 
The purported carbon copy was, therefore, properly excluded. 

Finding error, the judgment the trial court affirmed. 


INDORSEE NOT BOUND PAYMENT 
PAYEE NOTE 


First National Bank Cripple Creek, Redding, Supreme 
Court Nebraska, 237 Rep. 669 


check given the payee note payment thereof does 
not constitute payment where the note has been sold and the payee 
not agent the holder. 

bank which was named payee note indorsed the note 
and sold another bank. Subsequently the latter bank sued the 
maker the note and defended the ground that had given 
check for the amount the note the payee bank but that the 
check was never charged his that bank although had 
ample money deposit pay and the bank was closed without 
the check having been charged his was held that this 
did not constitute defense the absence proof that the payee 
bank was agent the bank which purchased the note for the pur- 
pose collection. 


Action the First National Bank Cripple Creek, Colo., against 
Redding. From adverse judgment, defendant appeals. 
Affirmed. 

Morrow Morrow, Scottsbluff, for appellant. 

Mothersead York, Scottsbluff, for appellee. 


PAINE, J.—The plaintiff sued the defendant upon promissory 
note dated January 1929, payable March 1929, for $1,000, bearing 
per cent. interest, said note being given the State Bank Mina- 
tare, which bank indorsed the same without recourse and sold the 
First National Bank Cripple Creek, plaintiff, upon January 14, 1929, 


this note being one several notes given collateral security for loan 
$12,950. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 994. 
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Petition was filed the district court for Scotts Bluff County 
collect this note. The answer set defense the payment said 
note that the maker had paid the same full with undated check, 
being Exhibit No. for $1,003.78, given the State Bank Minatare, 
but which check was never charged his account that bank, although 
had ample money deposit pay the same, and that said bank was 
closed February 21, 1929, and the check given had never been 
charged defendant’s account said bank. His defense founded 
upon the claim that the bank which had given the note and 
which gave the check was the agent the bank which was then 

Evidence was taken the case, and the close the evidence the 
plaintiff moved the court instruct the jury return verdict for 
the plaintiff, and the court sustained the motion, and the jury thereupon 
returned verdict against the defendant the sum $1,132.77, which 
was the amount due upon April 30, 1930, which date the jury re- 
turned verdict. motion for new trial was then filed, argued and 
overruled, and the case has been presented this court for hearing. 

shown the evidence the bank statement, Exhibit No. 
that upon the 19th day January, 1929, the defendant made deposit 
said bank $6,148.92, and that soon after making this deposit 
drew the undated check, Exhibit No. payment the note suit. 

February the bank gave him his monthly balance sheet with 
his checks, and this showed plainly that the check had 
drawn had never been charged against his account, and the bank’s 
doors were open for nearly three weeks after that time and took 
further steps the matter except talk attorney, Mr. Morrow, 
and the officers the bank. the trial the case the defendant 
had said check his possession and offered evidence. 

large number letters between Johnson, president the 
State Bank Minatare, and Mann, vice-president the First 
National Bank Cripple Creek, were offered show agency. These 
letters bore dates from about January April 1929, and were all 
written after the note had been given and the check signed and given 
the Minatare bank payment the note, which was then owned and 
held Cripple Creek, Colorado, but the court excluded several the 
letters offered. 

The appellee insists that there was competent evidence require 
the case the jury; that the transaction the defendant 
drawing the check did not amount payment because never parted 
with anything value, the check was never charged against his ac- 
count the Minatare bank and proceeds were ever sent Cripple 
Creek payment his note then owned and held there. 

The appellant his excellent brief presents authority for his 
defense agency the case Harrison Nat. Bank Austin, Neb. 
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632, 540, 294, 101 Am. Rep. 639, and the case 
Pochin Knoebel, Neb. 768, 264, and the appellee dis- 
misses these with the simple statement that both these cases there 
was actual authority make the collections question, and our court 
held that where agent had actual authority make the collections 
the person making payment such agent will protected, even though 
the instrument paying not the actual possession the agent 
that time. 

contended that support his defense the defendant must show 
first that actually paid the State Bank Minatare the amount 
the note, and that that time the State Bank Minatare was the agent 
the First National Bank Cripple Creek, and there cited the case 
McCormick Keith, Neb. 142, which syllabi and read 


agent for the collection debt cannot lawfully accept dis- 
charge thereof his own individual obligation the debtor, unless 

even the agent specially empowered comprise, and 
personal property satisfaction money demands, this will 
not authorize him extinguish debt due the principal setting off 
against his own debt.’’ 


This case and all other Nebraska cases 1923 upon the subject 
agency are considered and reviewed article Professor Seavey 
part No. vol. Nebraska Law Bulletin, citations the valuable 
articles which bulletin are now being regularly made the new edi- 
tion Shepard’s Citations. 


giving check debtor for the amount his indebted- 
ness the payee not, the absence express implied agree- 
ment that effect, payment discharge the Baker-Evans 
Grain Co. Ricord, 126 Kan. 107, 267 14. 


proceeds were ever remitted the Cripple Creek bank, which 
owned the note. such the one whom such money paid 
agent the payor, and not the agent the payee. 601. 

loss resulting from the failure bank which note pay- 
able, and which the maker has placed funds pay before due, 
does not fall upon the owner and holder thereof who had never sent 
such note for payment. Binghampton Pharmacy First Nat. Bank, 
131 Tenn. 711, 176 1038, and note; Baker-Evans 
Grain Co. supra. 

The burden proof rests this case upon the appellant prove 
that the State Bank Minatare was the agent the First National 
Bank Cripple Creek, and upon failure thereof the trial court was 
justified instructing the jury return verdict for the appellee. 
Finding error the record, the judgment hereby affirmed. 
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PRACTICE LAW CORPORATION 


Dworken Apartment House Owners’ Association Cleveland, Court 
Appeals Ohio, 176 Rep. 577 


The right practice law exclusive valuable privilege and 
attorney may, behalf himself and all other attorneys similarly 
situated, secure injuction restraining corporation and its agents 
and servants from unlawfully engaging legal practice. This de- 
cision interest because the number complaints which have 
been brought against banks and trust companies the ground that 
these institutions were, through their legal trust departments, 
unlawfully engaged practicing law. 


Action Jack Dworken against the Apartment House Owners’ 
Association Cleveland. Heard appeal. Decree for plaintiff. 

Anderson, Harry Payer, Max Goodman, John Orgill, 
Max Dworken, Rufus Day, Howard Burnett, Howell Leuck, Joseph 
Stern, Abe Kollin, John Alburn, Edwin Wertz, Joseph Breitenstein, 
William Gordon, Melville Vickery, Roger Jewett, Mooney, Arthur 
Miller and Dworken, all Cleveland, for plaintiff. 

Miller, John Nally, and Tolles, Hoggsett Ginn, all 
Cleveland, for defendant. 

Baker, Hostetler Sidlo and Baruch Feldman, all Cleveland, 
amici 


THE Jack Dworken, practicing at- 
torney law, duly admitted all the courts record the state 
Ohio and several the courts the United States America. 
instituted this action the common pleas court for the benefit him- 
self and all other attorneys law similarly situated, and behalf 
the and courts Cuyahoga County. 

Plaintiff alleges that such attorney law practicing 
virtue franchise granted him the Supreme Court Ohio and 
the United States courts; that has been practicing for period 
seventeen years, and has built large and valuable practice; that 
the defendant Apartment House Owners’ Association Cleveland 
corporation duly organized and existing under the laws the state 
Ohio; that such corporation has not the right engage professional 
business, and has not the right practice law, maintain legal de- 
partment, hire and employ attorneys law carry said prac- 
tice law for the benefit others; that said defendant violation 
law and its articles incorporation, advertised that has legal de- 
partment for the use others; that maintains law department and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 115. 
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practices law hiring attorneys law carry the work the 
practice law; that such advertising has been carried for number 
years; that was done for the purpose inducing the public be- 
come members the said corporation; that the acts the defendant are 
illegal, contrary the rights the plaintiff, all other attorneys law, 
the public, and the court, and tend bring the legal profession and 
the administration justice and law into bad repute; that plaintiff and 
others similarly situated have adequate remedy law and will 
irreparably damaged injunction not issued against the defendant. 

The prayer that injunction issue restraining the defendant, its 
officers, agents, directors, trustees, and attorneys, from advertising that 
maintains legal department for the benefit its members and 
others, from maintaining legal department carrying the practice 
law through itself, its officers, agents, directors, trustees attorneys. 

The defendant filed general demurrer the petition, and 
answer the nature general denial. 

The case came for trial common pleas court judge, who over- 
ruled the demurrer, and found that the defendant association was en- 
gaging the practice law; that such acts were invasion the 
franchise enjoyed plaintiff and all other attorneys law regularly 
practicing the Cuyahoga County bar; and granted the injunction 
prayed. 

From this action the trial court, appeal prosecuted de- 
fendant this court. 

this court question determined the common pleas court save 
one challenged, namely, the right the plaintiff maintain the 
action. support this claim three propositions are urged counsel 
for defendant: 

First: Plaintiff does not have the right invoke the equitable juris- 
diction this court, because admission the bar, and license prac- 
tice law, personal privilege and not property right. 

Second: injury property rights special damage plaintiff 
appearing, equity will not restain the violation public penal statute. 

Third: The remedy law adequate, either proceeding under 
the penal statute quo warranto proceedings, 

have been favored extensive briefs; some filed the numer- 
ous counsel who represent the plaintiff, some those who represent the 
defendant, and others filed amici curiae. 

The exact question raised this proceeding has not been heretofore 
adjudicated, far the briefs and original investigations disclose. 

claimed that the right which the plaintiff and others similarly 
situated enjoy, attorneys law, but personal privilege, and 
therefore not civil property right, and that the absence show- 
ing special injury, which not claimed, plaintiff has standing 
party plaintiff this court. 
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court has held that the right practice law civil property 
right its full import, but obvious that valuable privilege, 
with the opportunity secure material benefits and earn 
livelihood not given those outside the profession. Such privileges 
are exclusive that they are restricted class individuals, who, 
after continued and special training way general education and 
legal preparation, and after examination and determination special 
fitness, are accorded the right follow the profession attorney and 
counselors law. This right has been designated right the nature 
franchise. 

franchise has been defined the privilege doing that which 
does not belong the citizens the generally common right. 
Irvine Toll Bridge Co. Estill County, 210 Ky. 170, 275 634. 

matter Co-operative Law Co., 198 479, 15, 16, 
(N. 55, 189 Am. St. Rep. 839, Ann. Cas. 879, 
said: ‘‘The practice law not business open all, but personal 
right, limited few persons good moral character, with special 
qualifications ascertained and certified after long course study, 
both general and professional, and thorough examination state 
board appointed for the purpose. The right practice law the 
nature franchise from the state conferred only for merit.’’ 

are property and are frequently invested with the at- 
tributes property generally. Their character property peculiar 
that they arise only from grant from the Corpus 
Juris, 1019. The citations supporting this, course, deal largely with 
franchises granted corporations, and the quotation only given 
that the franchise granted sovereign the nature 
property. 

Our attention drawn number citations, notably Corpus 
Juris, 569, wherein stated that right practice law not prop- 
erty, nor any sense contract, nor privilege within the constitu- 
tional meaning those terms. The same authority the same section, 
however, classifies privilege franchise. 


the right practice law not property right; rather, 
extraordinary privilege granted the individual for life certain 
conditions upon the reasonable maintenance which him depends 
his continuance Ohio Jurisprudence, 421. 


Thornton Attorneys Law vol. says page 22: ‘‘The right 
practice law not natural inherent right, but one which may ex- 
ercised only upon proof fitness, through evidence the possession 
satisfactory legal attainments and fair character. The privilege 
practicing law not open all, but special personal franchise 
limited persons good moral character, with special qualifications 
ascertained and certified after study and examination. not ‘prop- 
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erty’ within the meaning the word used constitutions, nor 
contract. When admitted practice, however, attorney law 
becomes officer the court; and, such, entitled certain 
rights and privileges, and subject certain duties and liabilities, the 
due observance which necessary for the faithful administration 
the law the land, and order that justice may 

Lawrence Equity Jurisprudence, volume page 82, treats the 
matter under consideration this language: dicta are 
found the effect that equity protects property rights only, unless 
authorized statute, theory which hardly tenable unless the term 
‘property’ given meaning much broader than any which would 
make value standard, and one which has been definitely repudi- 
ated several cases. This limitation equity protection 
property rights frequently stated broad declaration prin- 
ciple when the decision reached merely that equity declines inter- 
fere controversies which are purely political, enforce the 
law, each which limitations rests its own reason 
for being, means warranting the broader dictum.’ 

are the opinion that the plaintiff and those similarly 
members the legal profession have interest the nature the 
property right such will support the authority the plaintiff this 
action proceed proper party. 

The finding and judgment will therefore entered for the plaintiff. 
Decree for plaintiff. 


DEPOSIT FOR SPECIFIC PURPOSE 


Tinsley Amos, Supreme Court Florida, 135 So. Rep. 397 


Where deposit made bank pursuant instructions that 
special deposit and the relation between the depositor and the 
bank with reference the deposit that principal and agent 
and not that debtor and creditor, 

Tinsley sent his check for $2,000 the Commercial Na- 
tional Bank Fond Lac, Wis., meet note that bank. The 
bank mailed the check the drawee, Flagler Bank Trust Company 
Miami, Florida, but the check was not paid because insufficient 
funds. Thereafter Tinsley delivered $2,000 the vice-president 
and cashier the Flagler Bank with directions that transmitted 
the Commercial Bank payment Tinsley’s check. The money 
was accepted for that but instead transmitting 
the amount cash the cashier attempted transmit 
check. Before the check reached the Commercial Bank the Flagler 


similar decisions see Banking Law Journal Digest (Third 
Edition) 132. 
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Bank had closed its doors. was held that the deposit the 
$2,000 constituted special deposit and that Tinsley was entitled 


the matter proceeding insolvency the Flagler Bank 
Trust Company Miami. From decree dismissing petition 
Tinsley for leave intervene the proceedings, petitioner appeals. 

Reversed, and cause remanded, with directions. 

Burdine, Terry Fleming and Edward Fleming, all Miami, 
for appellant. 

Wilder Jacobsen and John Neely, all Miami, for appellees. 


BUFORD, material and controlling facts this case 
are that Tinsley transmitted his check for $2,000 Commercial 
National Bank Fond Wis., meet his note for $2,000 which 
was about mature said bank. was drawn Flagler 
Bank Trust Company Miami, Fla. Commercial 
Tinsley did not have sufficient money deposit pay the check. 
mercial National Bank was notified that payment was because 
insufficient funds. Tinsley was Flagler Bank Trust Com- 
pany held the $2,000 check. Tinsley went out and borrowed the $2,000, 
took the bank, and delivered the vice-president and cashier 
the bank, with directions that transmitted Commercial National 
Bank Fond Lac, Wis., payment and discharge Tinsley’s 
check for $2,000. The vice-president and cashier the bank accepted 
the $2,000 for that purpose, but, instead transmitting the 
bank. Before the cashier’s check reached Commercial National Bank 
Fond Lae, Wis., Flagler Bank Trust Company suspended busi- 
ness, closed its doors, and subsequently went into the hands liqui- 
dator. Tinsley filed his intervention the circuit court when the comp- 
troller filed his application for the confirmation receiver 
Flagler Bank Trust Company. The petition prayed: 


Court entertain this his Intervention and make the Re- 
ceiver, Johnson Pace, party defendant thereto, and ascertain 
and determine the rights all parties the matter, especially the right 
your petitioner preference that such claim allowed him, 
paid full, and that the Court shall make such directions 
notice such parties may seem necessary the adjudication 
this 


The petition motion was first dismissed, but afterwards was re- 
instated, and thereupon answer was filed the final hear- 
ing the petition for intervention was dismissed. From this decree ap- 
peal was taken. 
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Amos Baird, Fla. 181, 117 So. 789, this court reiterated what 
had been said the case City Miami Shutts, Fla. 462, 
So. 929, and Collins State, Fla. 429, So. 214, saying: 


the customers clients commercial bank there- 
with are two classes, viz. special specific, and general. When the 
identical money thing deposited restored, given the 
bank for some specified and particular purpose, pay certain note 
other indebtedness, received the bank collecting agent, 
such collection remitted, such deposits are special specific, and 
the property the deposit remains the depositor, the bank such 
cases becomes the bailee, trustee, agent for the 


The record shows clearly that was the intention both Tinsley 
and the vice-president and cashier Flagler Bank Trust Company, 
acting for that company, the time the $2,000 was delivered Tinsley 
the bank through its and cashier, that the $2,000 was 
delivered’ the the bank for the sole and 
specific. purpose being transmitted the bank for Tinsley Com- 
tion. 

What the have-done with the money what entry may 
have been made its officers upon its books does not change, and can- 
not change, the status the parties. 

the case Myers, Receiver Federal Reserve Bank Atlanta 
(Fla.) So. 600, opinion filed the last term the court and 
prepared Mr. Justice Davis, the writer showed how preferred claim 
resulted that and cited with approval opinion written Mr. 
Chief Justice Strum the case Bryan Coconut Grove Bank 
Trust Co., Receiver, which opinion was filed February 24, 1931, and 
reported (Fla.) 132 So. 481, 485, which case the court said: 


the depositor, the time the deposit made, enters into 
agreement with the bank, the bank receives and accepts the deposit 
with instructions from the depositor that the money deposited for 
purpose, and for that alone, such deposit partakes the nature 
special deposit, being sometimes ‘specific deposit,’ and the 
relation between the depositor and bank with reference such deposit 
that principal and agent. Title the deposit remains the de- 
positor. Under such therefore, the relation debtor 
and creditor does not exist. Northern Sugar Corporation Thompson 
232, 1107; Sawyers Conner, 114 Miss. 363, So. 
1918A, 61, Cas. 1918B, 388; American Bank Presnall, 
Kan. 69, 556. 

the purpose for which special deposit was accepted bank 
accomplished, the bank liable the depositor for the return 
the funds. American Bank Loretta Co., 165 103, 202, 
Am. St. Rep. 233; Mester Quincy Bank, 163 App. 645; Morse 
Banks Banking (6th Ed.) 208. 
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general test applied determine whether not claimant 
entitled preferential payment from the assets insolvent bank 
the hands receiver that must appear that the funds question 
were the bank’s possession agent, bailee, trustee; that such funds 
reached the receiver’s hands some form; and that the assets brought 
under the receiver’s control were larger that amount than they 
would otherwise have been. determining the status existing between 
appellant and the bank itself, the controlling element the mutual in- 
tention and purpose the parties with respect the 


therefore conclude that the order and decree appealed from 
were erroneous and should reversed, with directions that the chan- 
enter decree not inconsistent with this opinion. ordered. 

Reversed and remanded. 


LIABILITY DIRECTORS AND OFFICERS 
FOR EXCESSIVE LOANS 


Smith Fischer, Supreme Court South Dakota, 237 Rep. 718 


Under statute making each director and officer any bank 
liable for all excessive loans made his bank such 
amount such loan may excess the amount limited 
the fact that one who has borrowed excessive amount from bank 
pays sufficient amount the debt reduce within the legal 
limit does not relieve the directors and officers from the liability 
imposed the statute. 

Thus, under such statute, one should borrow $5,000 from 
bank, the legal limit being $4,000, and should subsequently reduce 
the loan $3,000, the directors and officers would still liable for 
$1,000, the original excess, 

also held this case that, where excessive loan re- 
below the legal limit and again increased above the legal limit, 
the excess, however, being less than the original excess, the liability 
the directors and officers limited the amount the original 
excess. Their liability not measured the total the two 
excesses. 


Action Smith, substituted for John Hirning, Superin- 
tendent Banks, acting charge and behalf the Cottonwood 
State Bank, corporation, against Frank Fischer, Anton Fischer, 
and others. From judgment for defendants named and order 
denying motion for new trial, plaintiff appeals. and re- 
manded. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 904. 
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Sutherland, Payne Linstad and Thorson, all Pierre, for 


appellant. 
Martens Goldsmith, Pierre, for respondents. 


POLLEY, J.—This action brought the superintendent 
banks behalf the Cottonwood State Bank, which the hands 
the superintendent banks for liquidation. The action based the 
provisions sections 8980 and 8990 the Revised Code 1919. Section 
8980 reads follows: ‘‘No individual, firm corporation transacting 
banking business this state shall loan any corporation, partner- 
ship individual, including all loans made the several members 
such corporation partnership, more than twenty per cent. the 
paid capital and surplus such bank. And case shall the total 
liabilities the several stockholders any bank, including any and 
all liabilities any partnership corporation which such stock- 
holders may interested, such bank, exceed fifty per cent. the 
paid-up capital such bank. But the discount bills exchange 
drawn good faith against actually existing values, and the discount 
commercial paper actually owned the person negotiating the same, 
shall not considered money borrowed such 

Section 8990, far applicable this case, reads follows: 


officer and director any bank shall held personally liable 
for all excessive loans made his bank, such amount such 
may excess the amount limited law.’’ 

The complaint alleges that during the years 1919, 1920, 1921, and 
1922 and the suspension the said bank September 25, 1923, 
the defendants directors said bank made excessive loans the 
following parties and the following amounts, wit: 


John Penzein 3,189.55 
Hickman 5,000.00 


illustrate the theory the plaintiff, and the manner which 
arrives the amount due account the loans made each 
debtor, set out the details the Penzein loans follows: 

October 1920, the bank had loaned John Penzein $7,115.99, 
which amount was excess the amount which was 
entitled under the provisions section 8980. Thereafter, payments 
were made said indebtedness Penzein which reduced his indebted- 
ness amount within the legal loan limit. Thereafter his loans 
were increased until they exceeded the legal limit the extent 
$115.99. Again his indebtedness was reduced payments 
amount within the legal limit. Thereafter his indebtedness was in- 
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amount $291.60 excess the legal loan limit. Again 
his indebtedness was reduced amount within the legal loan limit 
and then increased amount $536.60 excess the loan limit. 
These four amounts added together equal $3,189.55, and this the 
amount the excess claimed account the Penzein loans. The 
amount the excess the loans other debtors was arrived the 
same manner and aggregate the sum $29,413.33. computing the 
amount the indebtedness for the purpose ascertaining the amount 
the excess, unpaid interest has properly been excluded. 

Prior the suspension the bank, payments had been made 
behalf all these debtors sufficient reduce the balance due 
them the legal loan limit the bank, and the trial court made 
finding fact relative each the said defendants, follows: 
prior the time the said bank closed and was taken into custody 
the said Superintendent Banks, the directors said bank paid 
caused paid, into said bank all the indebtedness the said 
Penzein which exceeded twenty per cent. the capital and surplus 
said bank, and the notes representing said excessive indebtedness were 
removed from the assets said The court held that such pay- 
ments paid all said loans that were excess the legal loan limit 
and that defendants were thereby released from liability under the pro- 
visions the above quoted statutes. Judgment was entered favor 
the defendants, and from such judgment and order overruling his 
motion for new trial, the plaintiff appeals. 

the contention the respondents that where excessive loans 
have been made and the directors have become liable for the excess 
under the provisions section 8990, the debtor may pay amount 
equal the excess thereby reducing the amount the loan within 
the legal limit and that this would release the directors from liability 
that the directors may pay into the bank amount equal the 
excess and take assignment from the bank equal amount the 
debtor’s paper, and thereby become released from liability for the ex- 
cess. With this contention are not able agree. The purpose 
enacting section 8980 was prevent the loaning too great per- 
centage the bank’s capital and surplus one person company, 
and the purpose section 8990 was make the directors liable for the 
amount loans excess the amount permitted section 8980, 
was the intent the Legislature enacting section 8990, add the 
liability the debtor the liability the directors the extent the 
excess. Payment the debtor amount equal the excess does 
not release the directors, neither does advancing that amount the 
directors, they take out equal amount the debtor’s paper. 
this were allowed the directors could then reimburse themselves col- 
lecting from the debtor and this way exhaust the ability the debtor 
pay without benefiting the bank. this way they would taking 
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out much they put in. debtor made loan $5,000 which 
amount $1,000 was excess the legal limit, and then paid $4,000, 
this would not release the directors their liability for the amount 
the excess; but the debtor paid all any part the remaining 
$1,000, such amount would apply the liability the directors and 
reduce their liability that extent. the other hand, loan were 
made $5,000 which amount $1,000 was excess the legal limit 
and the directors paid part all the excess, they would released 
from liability such loan the extent the amount paid. 

The liability the directors arises immediately upon the making 
excess loan and continues until the directors pay the amount the 
excess until the debtor pays the entire debt. Farmers’ State Bank 

put upon this law the construction contended for the respond- 
ents would work practical nullification the law. debtor made 
loan $5,000 which amount $1,000 was excess the legal limit 
and then was able pay but $4,000, the $1,000 excess would lost 
the first $1,000 paid the debtor would applied the 
liability the directors and they could not upon pay any- 
thing. was take care just such cases that the law was enacted. 

Section 8990 makes every officer and director liable only for ‘‘exces- 
sive loans made his discount bills exchange, 
drawn good faith against actual existing values, and the discount 
commercial paper actually owned the person negotiating the same, 
shall not considered money borrowed such person.’’ Section 
8980. contended respondents that there evidence showing 
tending show that the loans involved this case were not dis- 
commercial paper actually owned some other person and 
sold the bank, and that there proof show that the notes in- 
volved were not forgeries. This contention not supported the 
record. The contents the books the bank were introduced evi- 
dence. The entries these books indicate that all the transactions with 
these debtors were cash transactions. There nothing indicate that 
these notes were taken payment for ‘‘property When note 
was taken the maker was credited with cash, indicating that the note 
was taken for money loaned the maker. The bank president testified 
regard some the transactions and referred them much 
money loaned. expert witness who testified for the plaintiff testified 
positively that the transactions shown were loans made the bank, 
and one the defendants while the stand explained his testimony 
that the loans question became excessive because the borrowers were 
big stockmen and were obliged borrow heavily from the bank order 
get their stock through the winter. these facts and circumstances 
are sufficient, prima facie, least, show that the transactions in- 
volved were loans, and whether the transactions involved were other 
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than loans, the notes forgeries, were matters defense shown 
the 

contended respondents that sufficient foundation was 
laid for the admission testimony the contents the books the 
expert accountant was the plaintiff who testified 
audit made the books the bank after closed determine 
the excess liability the directors. But respondents claim that ‘‘did 
not any way attempt verify whether not these books were cor- 
rectly kept, nor make any trial balance the bills any complete 
audit,’’ but that none the books were introduced evidence, nor 
were all the books used making computations and calculations 
brought into court for the purpose examination the respondents. 
This claim too indefinite present any tangible question the court. 
particular book instrument designated, and demand was 
made for anything that was not produced court, nor does point 
out how defendants were any manner prejudiced. The books were 
identified witness who acted cashier the bank for several 
years before closed. testified that the books were kept the 
regular routine business and under the supervision the president 
and the bank. told who kept the books and testified that 
they were kept employees the bank the performance their 
regular duties such employees. Respondents cite and rely upon 
State Yegen, Mont. 126, 238 603, support this contention. 
But the cases are not analogous. The documents involved that case 
were certain reports that had been made and filed the ex- 
aminer, part which was verified any manner, and much 
which was the mere opinion and estimate the party who made the 
reports, and were hearsay the highest degree. 

the time the loans involved this case were made, the board 
directors consisted Frank Fischer, Anton Fischer, John 
Howe, Lear, and Ludger Labrecque. the time the com- 
mencement the action, Howe and Lear were out the state and were 
not served with the summons. Labrecque died shortly before the bank 
closed, and Nancy executrix Labrecque’s will was 
named defendant. But the action against her was dismissed. This 
leaves only the two Fischers defendants, and they contend that be- 
cause such dismissal they have lost the right contribution against 
the Labrecque estate the event that they are held liable this action. 
This contention based upon the theory that the directors’ liability 
for making excess loans joint and not several liability and that 
release one works release all. But the wording the statute pre- 
cludes this theory. The statute, section 8990 says: ‘‘Every officer and 
director any bank shall held personally liable for all excessive 
loans made his bank.’’ This plainly makes every officer and director 
severally liable for all excessive loans. 
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Upon the record before the plaintiff entitled judgment, but 
not for the amount claimed the complaint. When Penzein borrowed 
$7,115.99, there was excess $2,245.36. Payments were afterwards 
made him which reduced the amount owed amount within 
the legal loan limit. The loan was then increased renewal 
amount exceeding the loan limit the extent $115.99. The plaintiff 
contends that this amount should added the existing excess 
$2,245.36, and that each the excesses thereafter created should 
treated likewise. With this theory not agree. any the 
renewals the amount the new indebtedness had exceeded the original 
indebtedness, then the difference between this latter indebtedness and 
the first excess should added the first excess, but long the 
amount the original excess was never exceeded, not think the 
excess indebtedness for which the directors are liable should in- 
The total indebtedness Penzein and the other debtors 
well should computed this manner. This method computation 
would result considerable reduction the amount claimed the 
plaintiff and for which would entitled judgment. 

The judgment and order appealed from are reversed, and the cause 
remanded for further proceedings conformity with this opinion. 


DRAWER DISHONORED CHECK LIABLE 
PAYEE 


City South Jacksonville Jacksonville Traction Co., United States 
Circuit Court Appeals, Fed. Rep. (2d) 839 


The payee check which not paid may recover against the 
drawer suit upon the debt payment which the check was 
given, although the drawer charges negligence the collection 
the check, where the drawer fails prove that loss the amount 
the debt resulted from the alleged negligence. 

The mere fact that check sent direct the drawee bank for 
does not establish negligence the collection the check 
where appears that the check was sent accordance with custom 
and the laws the state. 

this case appeared that check given the city Jack- 
sonville the plaintiff traction company was deposited the 
Atlantic National Bank Jacksonville, January 11. The check 
was drawn the Bank South Jacksonville which ac- 
with the Atlantic Bank. accordance with established 
custom the Atlantic Bank sent the check with other checks the 
Bank South Jacksonville which received the mail the fol- 


similar decisions see Banking Law Journal Digest (Third 


Edition) 261. 
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lowing day. The Bank South Jacksonville marked the check 
and mailed its draft for amount covering this check and 
certain other items the Atlantic Bank. The Atlantic Bank re- 
the draft and informed the Bank South Jacksonville 
telephone that would not accepted because that bank’s account 
was overdrawn and was demanded. the same day the Bank 
South Jacksonville closed its doors, The city, when sued for the 
amount the check, contended that the Atlantic Bank, agent 
the payee, was negligent sending the check the bank which 
was drawn. was held that negligence was not established and 
that irrespective the question negligence the plaintiff was en- 
titled recover because the city had failed show that suffered 
loss result the negligence charged. 


Action the Jacksonville Traction Company against the City 
South Jacksonville. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

James Royall, Jacksonville, Fla. (Edgar Waybright, Jack- 
sonville, Fla., the brief), for appellant. 

Doggett and Christie, both Jacksonville, Fla, 
McCollum, Howell, and Doggett, Jr., all Jacksonville, 
Fla., the brief), for appellee. 


HUTCHESON, J.—This case comes here appeal from the 
finding and judgment the court below, case tried without jury 
upon agreed statement facts. 

Appellant, defendant below, devotes large part its brief the 
point made wholly immaterial the stipulation the facts, that ap- 
pellee’s declaration which began the suit was suit upon the dishonored 
and not upon the debt which the check was given pay. The 
case was submitted, not upon the pleadings (appellant fact filed none 
whatever), but upon agreed statement facts which reads: ‘‘The 
plaintiff and defendant agree that the stipulated facts constitute all the 
facts and all the evidence material and pertinent the above case, and 
further agree that the Court shall determine whether under the law 
applied the following stipulated facts and evidence, the defendant 
herein liable the plaintiff.’’ 

This form agreement effected submission the court below 
the question whether upon the facts stipulated plaintiff should should 
not, matter law, have judgment, and these facts, and not 
the pleadings, that this court must look determining whether the 
judgment rendered may stand. Reduced the briefest compass, they 
are: That the city Jacksonville, owing the Jacksonville Traction 
Company for track extension work, mailed check for the sum 
$5,769,89 drawn the city the Bank South Jacksonville, here- 
after referred the ‘‘South Bank.’’ This check was received the 
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morning January 11, 1927, and was about noon that day, accor- 
dance with the established custom handling such checks, deposited with 
other checks and cash the Atlantic National Bank, Jacksonville. 

The Atlantic Bank acted general corresponding and collecting 
bank for the South Bank, and that bank account with the 
Atlantic. accordance with the established custom between the Atlan- 
tic and the South Bank and all other banks Jacksonville after bank- 
ing hours, this check, together with some two hundred more checks 
and items equal dignity with, but unrelated to, the traction company 
item, reached the South Bank due course mail January 12; that 
bank refused few the items, and the same day accepted the rest, 
including the city check, which marked ‘‘Paid,’’ and returned the 
city, and payment the accepted items mailed the Atlantic its 
own draft, drawn that bank for $14,718.73. that time the city 
had paper balance with the South Bank excess its check, The 
draft the Atlantic reached that bank due course the morning 
January 13. The account the South Bank being that time 
overdrawn, the Atlantic telephone declined the draft, and demanded 
eash. reply the South Bank, advising insufficient funds, closed its 
doors the same day. time January did the South 
Bank have credit with the Atlantic equal either the amount its 
draft Atlantic the city check alone. 

The Atlantic debited the traction company account the amount 
the city check, which the South Bank had not paid, and the city has 
failed take and make good the check which gave cashed 
payment the track extension work, and still refuses so, and 
thereby, for the above reasons only, refuses pay for the track exten- 
sion work. 

The stipulated facts show that for the purpose paying checks the 
South Bank had, the commencement business January 11, 1927, 
$10,770.06 that had for the same purpose the close business 
that day, and its commencement the day following, $9,379.37; the 
close business January and its commencement January 13, 
for the same purpose, $11,281.56; when closed its doors had 
$3,553.59. its credit the Atlantic Bank there was January 11, 
$3,531.50; January 12, $1,305.53; and January was over- 
drawn. 

The South Bank located within distance three-fourths 
mile from Atlantic Bank, mile from the traction company office 
the city South Jacksonville, borough Jacksonville, connected 
with that city bridge, ferry, and street car line. 

Upon these facts the defendant below, appellant here, contended 
there, and contends here, that its check was negligently handled that 
the Atlantic Bank, the agent the drawee, instead making proper 
efforts collect the check through proper agent its selection, 
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collection. That had not done so, but, the contrary, had selected 
some other agent, one its own messengers, some other bank, the 
check would have been paid, and the city would not have suffered loss. 

The trial court made the following finding: ‘‘I find that the Atlantic 
National Bank, collecting endeavoring collect the check involved 
and sued upon this case agent for the plaintiff was not negligent 
sending the check directly the Bank South Jacksonville for 
collection, negligent any other way under the definition due 
diligence contained the Florida statute Chap. 5951, Laws Florida 
find that under the pleadings and the stipulation facts the plaintiff 
entitled judgment for the full amount its claim with 

Appellee meets appellant’s contention that there was negligence 
the handling the check with the preliminary proposition that, plain- 
tiff having sued upon the debt, which the stipulation admittedly had 
not been paid, must affirmed, irrespective the ques- 
tion negligence, because the defendant has wholly failed sustain 
the burden imposed law either pleading proving that, 
result the claimed negligence plaintiff, has sustained loss the 
amount the debt. Cleve al. Craven Chemical Co. (C. A.) 
Cas. 1913A, 1291; Spink Ryan, Minn. 178, 18, Am. 
St. Rep. 477. 

think appellee’s position correct that the stipulation does not 
contain, nor the omission there supplied other proof, facts from 
which could found that the action the Atlantic National Bank 
has caused loss defendant, and that, since the suit upon the debt 
which admittedly has not been paid, the judgment for plaintiff, which 
was only for the amount admittedly due, must stand. 

Further, however, concur the view the court below that the 
presentment the check was not attended with negligence. think 
this both because the cited statutes Florida* and because the 
view which entertain that under modern banking and business con- 
ditions arbitrary classification which holds negligence per 


*Chaper 5951 Laws Florida 1909 (Comp. Gen. Laws 1927, 
diligence’ Bank. When check, draft other negotiable instrument de- 
posited bank for credit, for collection, shall considered due diligence 
the part the bank the collection any check, draft, note other negotiable 
instrument deposited, forward route the same without delay the usual com- 
mercial way use according the regular course business banks, and the maker, 
endorser, guarantor surety any check, draft, note other negotiable instrument, 
deposited, shall liable the bank until actual final payment received, and 
when bank receives for collection any check, draft, note other negotiable instru- 
ment and forwards the same for collection, herein provided, shall only liable 
after actual final payment received it, except case want due diligence 
its part aforesaid. (Ch. 5951, June 1909, 


selected the Bank which the check was drawn its agent make 


THE BANKING LAW JOURNAL 


that which uniformly done those engaged the banking busi- 
ness under statutory sanction. 

The rule that negligence select the drawee bank agent 
collect checks and drafts upon itself, however reasonable and valid 
may have been earlier days when banking was still largely private 
business, and checks drawn bank were reality checks drawn 
individuals engaged the banking business, has under modern condi- 
tions little reason commend it, 

The theory then developed that was negligence per select 
debtor agent collect the debt from himself has little basis rest 
upon now when more complete state supervision, and wide stock dis- 
tribution have emphasized the distinction between the institution and 
its owners. think that, while upon special facts may still found 
negligent select drawee bank collection agent, un- 
reasonable generalize that the mere fact that checks are sent ac- 
cordance with the customs and the statute laws the state where the 
transaction occurred direct the drawee bank for collection and remit- 
tance negligence per se, and that the authorities holding otherwise 
state the correct rule. Capital Grain Feed Co. Federal Reserve 
Bank Atlanta (D. C.) (2d) 614; Cleve Craven Chemical 
Co. (C. A.) (2d) 711, 980; Chicago, Milwaukee 
St. Paul Ry. Co. Federal Reserve Bank, Utah 310, 260 262, 
456; Morse Banks and Banking Ed.) 220; Davis 
First National Bank, 118 Cal. 600, 666; Kershaw Ladd, Or. 
375, 402, 236; Waggoner Bank Trust Co. Gamer 
low (Fla.) 129 So. 604. 

Believing that, both because the fact that there was negligence 
established, and that there was the proof failed show any resulting 
loss, the judgment the Court below correct, that judgment 
affirmed. 


BANK PURCHASING DRAFTS FROM SHIPPER 
NOT LIABLE UNPAID VENDOR 


Parma First National Bank Cameron, Court Civil Appeals 
Texas, Rep. (2d) 274 


The vendor cotton who delivers the compress receipts for the 
agent the purchaser and the same time delivers 
the purchaser’s check the agent with the request that deposit 
bank has claim against the bank where the agent fails 
deposit the check and the cotton subsequently shipped the pur- 
chaser under bills lading with drafts attached, which drafts are 
sold the bank. 
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appeared that Parma sold bales cotton the Vest 
Cotton Company which delivered him its check payment there- 
for. Parma delivered the compress tickets for the cotton the 
agent the cotton company and also gave the agent the check re- 
ceived from the cotton company together with his bank passbook and 
deposit slip for the amount the check, requesting him deposit 
the check Parma’s credit the bank which was drawn. The 
agent did not deposit the check and although the passbook was 
Parma’s possession for days following the transaction did not 
discover until the end that period that had not been 
with the amount the check. Meanwhile the cotton company had 
shipped the cotton under bills lading with drafts attached, drawn 
the purchasers, and had indorsed the drafts the bank which 
the check payable Parma was drawn, which bank credited the 
company with the amount the drafts its indebtedness 
the bank. the time the cotton was sold Parma knew that 
would probably shipped out the course business within 
few days. 

was held that when Parma delivered the check for deposit 
the agent the cotton company made such agent his own agent 
and the agent’s failure deposit the check became his own failure; 
that the bank purchasing the drafts and bills lading from the 
company was innocent purchaser for value from one 
possession the cotton and clothed with all the indicia owner- 
ship; that the facts indicated that was the intention Parma 
and the cotton company that title the cotton should pass the 
cotton company the time delivery. The court further held that 
under these Parma waived his right reclaim the 
property the hands innocent third party and must rely 
upon the cotton company pay him. The court also held that 
any event Parma’s failure act for period days the 
information disclosed his passbook estopped Parma from assert- 
ing any claim against the bank. 


Action the First National Bank Cameron against Parma, 

who filed From judgment for plaintiff and against 

defendant his defendant appeals. Affirmed. 
Morrison, Cameron, for appellant. 

Henderson, Kidd Henderson, Cameron, for 


BAUGH, the second appeal this case. The former 
appeal reported (2d) 957. Upon jury answers special 
issues submitted, the trial court rendered judgment favor the 
bank for its debt, and against appellant his hence this 
appeal. 

The bank sued Parma overdrafts drawn Parma and paid 
farmers for cotton purchased him from them between October 
and October 12, 1927, aggregating $3,218.99. Parma admitted this in- 
debtedness, and set cross-action for $4,950.64, the amount 
acceptance delivered him September 17, 1927, the Vest Cotton 
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Company, corporation, payment for bales sold him 
that date said company, alleging: (1) That said bank had failed 
give him credit for same; (2) that the bank and the Vest Cotton 
Company, known the bank then insolvent, had fraudulently 
conspired get possession of, and had sold, said bales cotton 
without paying him for same; and (3) that, never having been paid for 
said bales cotton, the title same never passed out him; and 
that the bank, when the cotton was shipped away from Cameron, pur- 
chased the bills lading thereon with drafts attached, and was guilty 
conversion the cotton and liable Parma for its value. The Vest 
Cotton Company was alleged insolvent, and was not made party 
the suit. 

appears that appellee bank was financing the Vest Cotton Com- 
pany purchasing and shipping cotton Cameron during the 1927 
season paying its acceptances and charging interest overdrafts, 
Parma purchased cotton for the Vest Cotton Company for which 
was paid cents per bale. purchasing same, however, paid for 
with checks his individual account appellee bank, Usually the 
Vest Cotton Company took his cotton the end each day, giving 
him its check appellee bank for all had paid out that day, plus 
the cents for each bale. Sometimes, however, Parma purchased cot- 
ton his own initiative prices above the day’s market limit, given 
him the Vest Cotton Company, such purchase being made his own 
risk, and subsequently sold the cotton outright the Vest Cotton Com- 
pany. 

September 17, 1927, Parma had hand bales purchased 
him during the preceding ten days, partly market quotations, and 
partly his own risk. that date, sold same the Vest Cotton 
Company, which delivered him its check appellee bank for 
$4,950.64 payment therefor. then delivered Richard Vest, its 
agent, the compress receipts for the cotton. also indorsed its check 
him, and handed same, together with his bank passbook and deposit 
slip for the amount, back said Richard Vest, with request that 
deposit same Parma’s credit appellee bank. This method de- 
posit was common practice between them, and was accommodation 
Parma whose place business was about mile from the bank. The 
bank had nothing with the arrangement between Parma and the 
Vest Cotton Company. 

Purchases and sales this manner continued until October 
13, 1927, when the bank notified Parma that his personal account was 
overdrawn several thousand dollars. Parma then first discovered that 
had not been given credit for the $4,950.64 check question. Mean- 
time most the bales had already been sold the Vest Cotton 
Company, shipped out different lots Galveston and Houston, under 
bills lading with drafts attached, drawn the purchaser said 
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company, indorsed appellee bank, which gave the Vest Cotton. 
Company credit for same its indebtedness said bank. 

the issues presented the jury found: (1) That was con- 
templation the parties that Parma was have the cash said 
for $4,950.64 credit for appellee bank; (2) that 
Parma redelivered the acceptance Richard Vest for the purpose and 
with the request that deposit same immediately appellant’s credit 
said bank; (3) that Richard Vest did not deposit it; (4) that said 
Vest did not act fraudulently the time for the purpose cheating 
Parma out his cotton without paying him for it. 

The other issues submitted relate the value the cotton, and are 
not controverted. 

Appellant’s first contention that, under the undisputed evidence, 
the sale the cotton Vest Cotton Company being intended cash 
transaction, and not having been paid for, title said cotton passed 
said company, and that the bank therefore converted the cotton 
purchasing the drafts with bills lading attached. 

not sustain this contention. clear, think that, when 
Parma delivered the compress receipts the Vest Cotton Company 
September 17th, was intended delivery the possession the 
cotton itself. Such was its effect. Carpenter Coffey (Tex. Civ. App.) 
245 1041. doing invested the purchaser with full power 
dispose and make delivery subsequent purchaser. Parma 
knew the time that said company was only local buyer; that was 
constantly shipping out cotton handled; that this cotton would the 
usual course business probably resold and shipped out Cameron 
within few days; and that such was the only purpose for which Vest 
Cotton Company purchased it; bales were commingled with and 
shipped out six different shipments prior October and the 
other bales subsequently shipped other lots. There was nothing 
any these shipments indicate that the cotton here involved had not 
been paid for; nor identify the cotton question being purchased 
from Parma. That company had possession the cotton with all the 
indicia ownership, and was handled the same manner that thou- 
sands other bales were handled the same parties through appellee 
bank. 

When Parma delivered his check Richard Vest for deposit the 
bank, made Vest his agent for that purpose, and Vest’s dereliction 
failing became his own. far the record shows, the check 
was never presented the bank for payment The evidence 
undisputed that, same had been presented any time between 
September 17th and October 12th, would have been paid. Between 
those dates Parma received from the Vest Cotton Company least six 
other acceptances for cotton sold him it, aggregating more than 
$30,000, which were deposited his credit appellee bank; and dur- 
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ing said intervening period had his possession various times his 
bank passbook, which credit deposit had ever been entered for 
the $4,950.64 check dated September 17th. Parma testified, however, 
that was not until the bank called his attention his overdraft 
October 12th 13th that examined his book and first discovered 
that such had been given him. 

The general rule that cash sales personal property, where 
check given for the purchase price, the sale only conditional, and 
title does not pass the purchaser unless and until the check paid. 
payment such check refused, the seller may reclaim his property, 
provided acts promptly. But, the instant case, payment the 
check was never refused. Failure present for payment, ascer- 
tain that had not been presented, for period days, was clearly 
due the negligence appellant himself. was his duty examine 
his bank passbook, and was charged with notice what disclosed. 
Michie Bank and Banking, vol. pp. 1100, 1258; Weinstein Nat. 
Bank, Tex. 38, 171, Am. St. Rep. 23; Fifth National Bank 
San Antonio National Bank Llano, Tex. 436, 368; 
Calvin Coal Co. Bank (Tex. Civ. App.) 286 901. 

purchasing the drafts with bills lading attached from the Vest 
Cotton Company, appellee bank was clearly innocent purchaser for 
value from one possession the cotton clothed with all the indicia 
ownership. 

Though the sale were intended cash transaction, voluntary, 
complete, and unconditional delivery the property, with the full 
knowledge and expectation that the purchaser would resell said cotton 
its customary and usual order business, and without seeing 
that was first paid, conclusively indicates, think, that was the 
intention the parties that title the property should pass the 
purchaser the time delivery. Under such circumstances Parma 
waived his right reclaim said property the hands innocent third 
parties, and must rely upon his purchaser pay him. Cox Early, 
Foster Co. (Tex. Civ. App.) 143 345; Williston Sales, 346; 
Kempner Grain Co. Harbour, Kan. 824, 133 565, 

any event, under the undisputed facts disclosed the record, 
appellant was clearly estopped assert any claim said cotton 
against the bank. Kempner Vaughn (Tex. Civ. App.) 695; 
378, and numerous authorities there cited. His failure 
act for period more than days the information disclosed 
his bank passbook, during which time the bank had paid Vest Cotton 
Company for the cotton, and was thereafter unable protect itself, 
clearly estopped appellant recover against it. 

find evidence the record any conspiracy between the bank 
and the Vest Cotton Company cheat Parma out the value his 
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Hence was not error refuse submit that issue the jury. 
Nor was error refuse submit the issue whether the bank 
paid the Vest Cotton Company ‘‘any cash money other thing 
for the cotton question. The undisputed evidence showed that 
Vest Cotton Company shipped out and 100 bale lots frequent in- 
tervals; that the bales question were commingled with some ten 
these shipments; and that the bank credited the Vest Cotton Company’s 
account with the amounts the various drafts. issue fact was 
therefore presented. Whether payment Vest Cotton Company was 
made depositing its credit the amount the drafts, merely 
its debt the bank with such amounts, immaterial. Hither 
method constituted the same valuable consideration and entitled the 
bank the same protection. Howe Grain Mercantile Co. Crouch 
Grain Co. (Tex. Civ. App.) 211 946; Wichita Falls Compress 
Co. Moody Co. (Tex. Civ. App.) 154 1032. 

There was denial that Parma had never been paid for his cotton, 
and was not necessary submit that question the jury. Finding 
error the record, the judgment the trial court affirmed. 

Affirmed. 


CORRESPONDENT’S REFUSAL PAY CHECK 
DRAWN INSOLVENT BANK 


City Miami First National Bank St. Petersburg, United States 
District Court (S. Florida), Fed. Rep. (2d.) 267 


Where national bank receives check drawn de- 
positor, charges the amount the check the drawer, and attempts 
remit drawing draft its correspondent, the payment 
which refused the correspondent for the reason that the na- 
tional bank has been order the comptroller prior the 
presentation the draft, claim for the amount such draft 
not entitled preferential payment for the reason that the assets 
the insolvent national bank the hands the receiver appointed 
the comptroller are not augmented the transaction. 


equity. Separate suits the city Miami against the First 
National Bank St. Petersburg and another, and the Seaboard Air 
Line Railway Co. against Dudley, receiver the Polk County 
National Bank Bartow, and others. 

No. 970 Equity-Tampa: 

Carey Askew, St. Petersburg, Fla., for complainant. 

Thompson, St. Petersbugh, Fla., for defendants. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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No. 861 Equity-Tampa: 
Knight, Thompson Turner, Tampa, Fla., for complainant. 
McKay, Withers Ramsey, Tampa, Fla., for defendants. 


AKERMAN, J.—Each the above cases bill establish 
preference the distribution the assets insolvent national bank, 
and each case check was drawn the closed bank depositor 
said bank favor the complainant, which check was transmitted 
through collecting banks the ordinary course business, and reached 
the payee (drawee) bank prior the closing thereof, and was charged 
the account the drawer the check, and remittance attempted 
the drawing check the payee bank its correspondent, the pay- 
ment which check was refused the correspondent, for the reason 
that the payee bank had been closed order the comptroller prior 
the presentation such check. 

state facts thus presented which identical with the facts 
presented the Edwards Lewis, Fla. 956, 124 So. page 
746, and, this court controlled the decisions the supreme court 
this state, the bills present cases where preferential claim must 
decreed, but these are national banks, and the opinion the court 
case for the winding the affairs national bank bound 
the decisions the Federal courts and not the decisions the 
supreme court this state, and unbroken line authorities the 
Federal court hold that such claim not entitled preferential pay- 
ment, for the reason that the assets the insolvent bank, which went 
into the hands the receiver appointed the comptroller, are not 
augmented such transaction. Larabee Flour Mills First National 
Bank (C. A., 8th Cireuit) (2d) 330, certiorari denied 
Supreme Court, 273 727, Ct. 238, Ed. 861; Rorebeck 
Benedict Flour Feed Co. (C. A., 8th Cireuit) (2d) 440; 
Ellerbe Studebaker Corporation (C. A., 4th Cireuit) (2d) 
993; Burnes National Bank Spurway (D. C.) (2d) 40; Farm- 
ers’ National Bank Pribble (C. A.) (2d) 175. 

individual opinion that the view expressed the supreme 
court Florida the case Edwards Lewis the better rule, and 
very much impressed the reasoning District Judge Farris 
the case Larabee Flour Mills First National Bank, but, the 
majority opinion that case was effect affirmed the Supreme 
Court the United States denial writ certiorari, 273 
page 727, Ct. 238, Ed. 861, feel that bound the 
decisions the Federal court, and must regretfully rule accordance 
therewith. 

does not follow, however, that the bills must dismissed, for 
the companion case the Larabee Flour Mills Case, which was decided 
the Cireuit Court Appeals the Eighth Circuit, the same opin- 
ion the court below was reversed for dismissing the suit, with the state- 
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ment that the claim should have been allowed general claim 
out preference. 

Orders may taken each these cases accordance with the 
foregoing opinion. 


STATUTE PROVIDING FOR FREEZING 
DEPOSITS 


McConville Ft. Pierce Bank Trust Co., Supreme Court Florida, 
135 So. Rep. 392 


Chapter 11849 the Laws Florida, 1927, authorizing the 
state comptroller under certain conditions freeze deposits 
bank unsafe condition not invalid the ground that 
impairs the obligation the contract between the bank and the de- 
positor. The freezing deposits agreed the required number 
depositors under this chapter, upon reasonable terms, binding 
upon all, the effect treat all class through the will the 
representatives three-fourths the deposits. 


Action Paul McConville against the Fort Pierce Bank Trust 
Company, corporation. review final judgment dismissing the 
action, plaintiff brings error. Affirmed. 

Alto Adams, Fort Pierce, for plaintiff error. 

Hemmings, Ft. Pierce, for defendant error. 


ANDREWS, C.—This case here upon writ error the 
St. Lucie County. Paul McConville, plaintiff below, filed 
his declaration against the defendant Fort Pierce Bank Trust Com- 
pany, defendant error here, which contained four common counts, 
attaching bill particulars, ‘‘for money deposited defendant’s 
bank 

this defendant filed special plea setting that August 20, 
1927, the state comptroller took possession the defendant bank and 
trust company and continued possession until March 26, 1928, when 
the comptroller, upon the petition and consent the representatives 
per cent. the total deposits, issued his formal order under 
authority chapter 11849, Laws Florida 1927, freezing all deposits 
said bank, which order set forth that the bank shall pay per cent. 
the deposits reopening, per cent. certificates de- 
posit due and payable before three years after date reopening, 
and that the remaining per cent. deposits any nature whatso- 
ever paid before three years from opening from the proceeds 
obtained from slow and doubtful paper assets, classified and set 
aside for the benefit such deposits. 
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The plea further alleges that the defendant ready any time 
pay the per cent. cash and deliver certificates deposit and comply 
with other provisions the order and the statute authorizing such 
order. 

demurrer the plea was filed plaintiff, which attacks said 
chapter 11849, Laws Florida 1927, being unconstitutional that 
the title the act contains more than one subject-matter, and does not 
contain brief statement the subject-matter the act; that de- 
prives the plaintiff his property without due process law; that 
impairs the obligation contracts; and that the plea does not allege 
that the deposit was made the plaintiff subsequent the time said 
chapter 11849 went into effect. 

The demurrer was overruled, and the plaintiff having elected 
stand upon the demurrer, final judgment was entered dismissing the 
case. 

Reverting the first points raised the demurrer, will ob- 
served that the title chapter 11849 reads follows: 


Act Amend Section 13, Chapter 6426, Acts the State 
Florida, Approved June 1913, the Same Being Section 4167 the 
Revised General Statutes Florida, 1920, Granting Additional Powers 
the State Comptroller, Imposing Additional Duties the State 
Comptroller, Conferring Additional Powers Upon Certain Municipal 
Officers and Special District Commissioners Relating Public Moneys 
Deposit Banks, and Declaring Emergency.’’ 


section chapter 6426, Acts 1913, became, revision, sec- 
tion 4167, Revised General Statutes Florida 1920, clear that 
under the rule such cases any defect the original title was cured 
such revision. Christopher Mungen, Fla. 513, So. 273. 

The Act 1927 may therefore considered merely amend- 
ment section 4167 the Revised General Statutes. 

Where the title the amendatory act gives merely the number 
the Revised General Statute intended amended, defective and 
insufficient compliance with section article Constitution. 
Webster Powell, Fla. 703, So. 441, 

the case State Allen, Fla. 214, So. 104, 735, 
was held that: Where the title act amendatory the Revised 
General Statutes, gives the numbers the sections the law designed 
amended, and also briefly expresses the general subject embraced 
such sections, they have common connection with the general 
subject, sufficient notice the Legislature and the public, 
reasonably lead inquiry into the body the bill ascertain 
what changes are proposed the existing law, and anything germane 
the general subject expressed the title may included the act.’’ 
See, also, Stokes Galloway, Fla. 437, So. 799. 

The title here question gives the section the original act also 
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its number the revision, and can hardly said that the substance 
the act wholly fails show common connection with the general 
subject expressed the title. 

Similar questions have frequently come before this court, and 
deemed unnecessary enter into extensive treatment the subject. 

have examined the title and body the original chapter 6426, 
Acts 1918, section which, revision and readoption, became 
section 4167, Revised General Statutes 1920, also examined chapter 
11849, Acts 1927, which specifically names both the original and the 
revised section number, and while the title said chapter 11849, 
Acts 1927, loosely constructed and requires some inquiry the 
subject-matter covered it, yet think that may reasonably 
held that its terms are not deficient render voidable in- 
operative; fact, does put one notice that additional powers are 
being conferred upon the comptroller, such may embrace the subject 
relating money deposited banks where emergency arises. 
See State City Jacksonville (Fla.) 135 So. decided this term; 
DeWoody, Fla. 96, 113 So. 677. The title cannot said 
misleading, confers additional powers the comptroller, who 
general knowledge known have had charge the ad- 
ministration state banks mentioned the title the act. 

This court committed the rule that should not declare statutes 
void violative section article the Constitution relative 
titles and subject-matter properly connected therewith except 
clear cases free from every reasonable doubt (Ex parte Pricha, Fla. 
265, So. 406) and that although under this section the subject 
statute should briefly expressed the title, title which does not 
briefly express the subject act does not render the act void 
the title does not Fine Moran, Fla. 417, 
State Vestel, Fla. 625, So. 477. 

the case Posados Warner, Barnes Co., 279 340, 
Ct. 333, 334, Ed. 729, was held that the purpose this con- 
stitutional requirement ‘‘is prevent the inclusion incongruous and 
unrelated matters the same measure and guard against inadver- 
tence, stealth and fraud legislation.’’ 

this case suit was brought against the bank the plaintiff April 
29, 1929, which time said chapter 11849 was effect. June 
1929, said chapter was amended chapter 14487, adding the fol- 
lowing: 


further, that before such ‘freezing’ order shall become 
effective the Comptroller shall give ten days’ notice publication 
his intention apply the Circuit Court where the bank located 
Leon County have such order confirmed, which time any person 
interested may appear and present objections why such order should 
not confirmed.’’ 
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The declaration was filed June 1929, over year after the freezing 
order was made, and the plea here questioned was filed July 1929, 
which time the Act 1929 had been effect since June 1929. 
the instant case the comptroller did not give the ten days’ notice 
publication his intention apply the circuit court have such 
order the comptroller confirmed fact, the time the comptroller 
issued his freezing order March 22, 1928, the provision for giving 
notice provided above the proviso the Act June 1929, was 
not effect. 

The general rule seems that where administrative orders are 
issued under statutory authority the officer having direct supervision 
such administrative department, they are deemed prima facie 
reasonable and just. See Amos Conkling, Fla. 206, 126 So. 283; 
Ct. Ed. 131. 

has been well said that must presumed that the Legislature 
has considered and discussed the constitutionality all measures passed 
it. Lewis’ Sutherland Statutory Construction (2d Ed.) 82. 

There can very little doubt, any, that the comptroller had 
authority under the above statute make order, but whether 
the provisions the order were reasonable and just may not properly 
tested demurrer based upon that ground, the reasonableness 
such orders would necessarily depend upon the facts and 
stances developed each case. appears that the above-quoted pro- 
viso placed the end said chapter 14487, Acts 1929, Ex. Sess., 
was for the purpose permitting any person interested appear and 
test the reasonableness and legality the provisions the order the 
before the trial court before confirmed. the above 
Amos Conkling, the main question considered and decided 
the court was whether the conditions provided the freezing order 
the comptroller warranted the trial court confirming and making 
effective such freezing order, and was held that case that the con- 
ditions provided the order were unreasonable and therefore the peti- 
tion confirm the order the comptroller was denied. 

also insisted that the Act 1927 has the effect impairing the 
obligation contracts. Since 1913, the section question has retained 
the provision that pending the possession the comptroller, and until 
the affairs are placed sound and safe condition receiver 
placed control, ‘‘all the remedies law equity any 
stockholder against any such bank, banking company banker shall 
suspended,’’ and has been held that the relation creditor 
and debtor always exists between depositor and the bank the 
absence special contract rules the contrary. Bryan Coconut 
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Grove Bank Trust Co. (Fla.) 132 So. 481; City Miami 
Fla. 62, So. 929. 

well established that all contracts are inherently subject the 
paramount powers the sovereign and the exercise such power 
never understood involve their violation. The statute here involved 
not within the provision the Constitution forbidding state 
pass laws impairing the obligation contracts. See Osborn Nichol- 
son, Wall. 654, Ed. 689, and cases cited. 

was therefore not essential that the plea defendant allege that 
the money sued for was deposited the bank subsequent the enact- 
ment said chapter 11849, Acts 1927. matter record, the 
freezing order was made March 22, 1928, over ten months after said 
Act 1927 became law, and must presumed that claimant’s de- 
posit was either made before the act became law and was allowed 
remain, that was made after became law, and either event 
the deposit would subject its provisions, Farmers’ Merchants’ 
Bank Monroe Federal Reserve Bank, 262 649, Ct. 651, 

Banks have become indispensable agencies through which industry, 
trade, and commerce are carried on, and while they exist mainly for 
private profit, cannot that they are pre-eminently pub- 
nature and therefore universally recognized corporation 
quasi-public nature and subject statutory regulation for the protec- 
tion the public. See 379, Noble State Bank Haskell, 
Ann, Cas. 1912A, 487; Id., 219 575, Ct. 299, Ed. 341; 
Bryan Bullock, Fla. 179, 182. 

The demurrer raises the further point that the plea does not show 
that the plaintiff signed the alleged agreement petition the comp- 
troller freeze the deposits. This may new question far 
state banks are concerned; however cannot seriously contended 
that depositors may not apply the composition agreement plan hereto- 
fore recognized and applied other creditors bankrupts, inasmuch 
the Federal Bankruptcy Act (11 USCA) does not apply state 
banks where state statutes are force. the case Merchants’ Bank 
Mobile Zadek, 203 Ala. 518, So. 715, stated that agree- 
ment composition under the Bankruptcy Act entered into the re- 
quired number will binding upon all, for each has the 
agreement the others consideration for his own engagement, and 
the effect treat all creditors class and enforce the will 
the majority upon the minority. See Cumberland Glass Mfg. Co. 
DeWitt, 237 447, Ct. 636, Ed. 1042. See also 
306, 130 seq. 

Chapter 11849, Acts 1927, undertakes apply the principles 
creditors used the Federal Act state 
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banks order that all depositors banks should treated class, 
upon the theory that that which for the best interest class 
whole may properly imposed the comptroller one the condi- 
tions for the reopening the bank. seen therefore that the statute 
under consideration does not impair the obligation contracts, nor 
deprive the objecting depositor the equal protection the law. 
Farmers’ Merchants’ Bank Monroe Federal Reserve Bank, 262 

The terms the freezing order the instant case are somewhat 
different those involved the above case Amos Conkling, and 
its reasonableness not being subject proper adjudication means 
demurrer the plea, must held that the order the trial 
court overruling the demurrer the defendant’s plea and 
dismissing the case was not error. 

The judgment therefore affirmed. 


PER record this cause having been considered 
the court, and the foregoing opinion prepared under chapter 14553, 
Acts 1929, Ex. Sess., adopted the court its opinion, con- 
sidered, ordered, and adjudged the court that the judgment the 
court below be, and the same hereby, affirmed. 


NOTE PAYABLE “WITHOUT OFFSET” 


Liquidation Bamberg Banking Co., Supreme Court South 
Carolina, 159 Rep. 492 


Where note payable ‘‘without offset’’ these words have 
effect between the maker and the payee. 

this case was held that the maker and indorser note 
payable bank ‘‘without offset’’ were entitled set off the 
amount the indorser’s deposit against the note upon the bank’s 
insolvency. 

These words were common use promissory notes one time 
and were apparently inserted for the purpose giving currency 
negotiability the instrument which they appeared. The maker 
note containing them could not later attempt set defense 
against some subsequent holder. 


the matter the liquidation the affairs the Bamberg Bank- 
ing Co., insolvent. Petition Rice and Mrs. Rice, ad- 
ministratrix the estate Rice, deceased, praying for order 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 623. 
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directing the receiver, the South Carolina Savings Bank, allow cer- 
tain offset. From order the common pleas court sustaining the 
receiver refusing allow the offset, the petitioners appeal. 

Order reversed, and remanded with directions. 

Kearse Kearse, Bamberg, for appellants. 

Henderson, Bamberg, for respondent. 


HODGES, Bamberg Banking Co. was declared in- 
solvent, and the South Carolina Savings Bank appointed receiver 
February 1931, liquidate its affairs. 

some time prior the closing the bank, Rice executed 
and delivered said bank, two promissory notes the total sum 
$2,072.41, payable January 15, 1931. Both notes were indorsed 
Rice and contained the following provision: ‘‘I promise pay the 
order Bamberg Banking Co., Bamberg, South Carolina, without off- 
The indorser had deposit said bank checking account 
excess the amount due these notes and personally was not in- 
debted the bank any amount. was admitted that the maker 
the notes was insolvent, least that was unable pay the notes, 
and that the bank the receiver would have look the indorser, 
Rice, his estate for the payment. Some time after the bank closed, 
Rice died and his administratrix and the maker the notes, 
Rice, asked the receiver allow setoff. The receiver declined their 
request the ground that the parties had agreed pay the notes with- 
out offset, whereupon petition was filed the main cause praying for 
order directing the receiver allow the offset. The receiver filed 
return the petition admitting the material facts the petition, but 
denied that the petitioners were entitled the offset. 

The matter came for hearing before Honorable Thomas 
Boulware, Special Presiding Judge Chambers, and filed order 
dated April 14, 1931, sustaining the receiver’s position, and this appeal 
challenges the correctness that order. 

The appellant has very concisely stated the question involved 
‘‘Do the words ‘without offset’ used negotiable note prevent 
the maker endorser from setting off their deposits against the amount 
due the note when the original bank the owner and holder 
the note and 

now well established this state that where bank insolvent 
and depositor indebted the insolvent bank entitled offset 
his deposit against his indebtedness. unnecessary cite authorities 
sustain this proposition. appears well established other judis- 
dictions that this right setoff extends the indorser surety, where 
the maker insolvent unable pay the debt himself. Counsel 
both sides this case very properly concede this the general rule, 
but counsel for the respondent (receiver) contends that ‘‘this right 
depositor, however, may contracted away, the depositor may waive 
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the right the offset,’’ and that the maker and the indorser, insert- 
ing the words ‘‘without the notes question, have waived 
the right offset. 

The question presented has apparently not been adjudicated our 
own courts. any rate, case deciding the question has been cited, 
our attention, and far our investigation has gone there 
appears absence any direct adjudication the matter. Con- 
sequently, shall have resort text writers and court other 
jurisdictions for light the subject. 

The words notes without offset’’ and ‘‘without ap- 
pear have been used certain states some time the past for 
the purpose making them negotiable ‘‘in the sense cutting off 
defenses between the original parties, against holder due course.’’ 
Brannan’s Negotiable Instrument Law (4th Ed.) pp. 65, 66. 

Bigelow Bills, Notes and Checks (3rd Ed. Lile), recognized 
authority the law negotiable instruments, discussing this inter- 
esting question, section says: ‘‘The precise meaning the phrases 
‘without offset’ ‘without frequently used negotiable 
notes, either separately combination, not entirely clear. the 
better view they are not construed literally waiving defenses 
between the parties, binding the maker pay all events even 
holders with notice without value; but rather antiquated 
method emphasizing the intention the maker that the instrument 
shall negotiable. They appear have been introduced originally 
meet certain statutory provisions several the states with reference 
the negotiability promissory notes. The history the phrases 
warrants the conclusion that standing alone, and the present state 
the law negotiable paper, they are special legal 

words ‘without negotiable bill note are now 
mere surplusage and without meaning under the Negotiable Instrument 
Law, and hence not constitute waiver rights setoff counter- 
Brannan L., page 55. The case First National Bank 
Rocky Ford Lewis, Colo. 125, 1102, cited sus- 
tain the text. 

The court, the case First National Bank Rocky Ford Lewis, 
supra, which was case where the words ‘‘without were 
inserted the note, discussing the effect those words says: ‘‘The 
plaintiff’s remaining contention, that because the presence the note 
the expression ‘without all rights setoff are waived, 
upheld, these words are nothing more than pro- 
nounced antiquity the law, mere remnant common law forms, and 
wholly without meaning the light modern usage, under the prac- 
tically uniform provisions the negotiable instrument law now force 
this and many other states. negotiable promissory note defined 
that law unconditional promise order writing and signed 
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the maker drawer, pay certain sum money order 
bearer demand fixed determinable future time. While the 
words ‘without defalcation’ may have had use and meaning the 
negotiation written instruments some distant past, they are now 
more than mere surplusage. Our negotiable instrument act stamps 
instrument negotiable non-negotiable according conforms 
fails conform the requirements that act. must written 
instrument which provides for the unconditional payment fixed 
sum demand fixed determinable future time. The words 
‘without add nothing whatever the force and effect 
such instrument, either before after 

Again the case Harmanson Bain, Hughes, 391, Fed. Cas. 
539, No. 6,073, which was Federal District Court opinion, the court 
held that the words ‘‘without offset’’ note had force and effect 
between the maker and the payee, and this case appears clearly 
point here. The court, discussing the question, among other things 
says: ‘‘But could not have been legally intended either the two 
parties, that the event liquidation court the affairs the 
society the defendant should not have the right set off, against the 
note owed payable greenbacks, his own claim against the society 
its just valuation. the words ‘without offset’ used 
the body the negotiable note, they are read they were 
‘without offset against holder Their sole purpose 
and effect give negotiability and credit the paper. They are not 
treated the courts having any effect between the maker and the 
original payee the 

There are few other cases the same effect, but think un- 
necessary prolong this opinion citing discussing them. 

The learned special circuit judge appears have relied mainly 
1918A, 76, and have fault find with the principle decided 
that case. The authorities are practically agreed upon the rule law 
declared that case substance that bank which accepts deposit 
money made depositor for special purpose, under agreement 
that will pay the amount when needed for that purpose, cannot rightly 
appropriate such deposit discharge the depositor’s indebtedness it. 
Am. St. Rep. 700, recognizes this doctrine. 

not think the case relied upon respondent controlling 
here. that case the deposit the bank was for special purpose, and 
the bank, accepting the deposit expressly impliedly, bound itself 
not apply the indebtedness the depositor. was enforce- 
able agreement between the depositor and the bank, and consequently 
the bank, under its agreement, was legally bound respect its contract 
with the depositor and could not disregard the same without the con- 
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sent the depositor. this case, have seen, there agree- 

ment between the maker the note and the bank, which has any force 
and effect between the parties the instrument, under the decided 
weight authority. The effect the contract this case just the 
same the words ‘‘without offset’’ were not present. 

The learned counsel for respondent has contended his argument 
that not the duty the court make contracts for people, but 
enforce them they are written. are not unmindful this well- 
established principle, but there another well-known rule law which 
should not overlooked, and that is, the duty the courts 
strue contracts and ascertain their meaning and give full force and 
effect the intention the parties, reasonably done. But 
this the words ‘‘without offset’’ these notes cannot given 
any legal effect under the decisions the courts other the 
absence any authority this state, think that should respect 
and follow these cases, they appear supported both reason 
and authority. 

The order appealed from reversed, and the case remanded with 
allow the offset claimed the petitioner. 


PAYMENT 


Abilene Flour Mills Co. Jackson Lumber Co., Supreme Court 
Alabama, 136 So. Rep. 808 


Where the drawer draft sends for collection bank 
which the drawee has account and the bank charges the draft 
against the drawee’s account, marks paid, and surrenders the 
drawee and then fails without remitting the drawer, the draft 
paid and the drawer cannot hold the drawee liable. 


Action account the Abilene Flour Mills Co. against the Jack- 
son Lumber Co. From judgment for defendant, plaintiff appeals. 
Affirmed. 
Baldwin, Andalusia, for appellant. 


Mulkey, Geneva, and Powell, Andalusia, for 
appellee. 


FOSTER, J.—The courts and annotators have given considerable 
attention the general question involved this case. They note some 
important distinctions, but the main agree that, one draws sight 
draft and sends bank for collection, with special instructions, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 997. 
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and the drawee has general deposit account that bank with 
ance sufficient take care the amount and draws check the same 
bank for the amount the draft and delivers the bank, and has 
hand sufficient funds, and the draft the bank marked paid and 
delivered the drawee, ordinarily constitutes payment. Marland 
Refining Co. Penn Soo Oil Co., 10, 222 594; Wells Oil 
Co. Mareus Oil Supply Co., 206 Iowa, 1010, 221 548, 
565, 215 742; Scott County Mill Co. Weems, 179 Ark. 935, 
(2d) 1027; Sulphur Farmers’ Nat. Bank, 101 148, 224 
Am. St. Rep. 940; Howard Walker, Tenn. 452, 897; 
Peters Shoe Co. Murray, Tex. Cr. App. 259, 977; Cor- 
Ann. Cas. 1915C, 653; Morse Banks (6th Ed.) 248 (a), 603; 
Scott Gilkey, 153 Ill. 168, 265; Baldwin’s Bank Smith, 
215 76, 109 138, 1918F, 1089, Ann. Cas. 1917A, 500. 

The conclusion does not disregard the fact that, agent, the 
bank receives payment anything but money, such payment condi- 
tional upon the exchange into money. But the bank open for 
business, and has sufficient amount cash hand, and the drawee 
has sufficient amount subject check, and draws the check, delivers 
it, and receives the draft marked paid, equivalent the passing 
the money over the counter the drawee his check, and then pass- 
ing back over the same counter the same money payment the draft. 
Had such physical facts literal payment money would 
have been the effect. The authorities have cited also agree that this 
not affected the fact that the check not entered the depositor’s 
account until the bank taken over for liquidation. one this 
was done the close business the same day. Marland Penn 
Co., supra; see, also, this point, Schafer Olson, supra. 

especially pointed out some the cases that there must 
the bank sufficient amount cash handle the transaction. Bowen- 
Oglesby Mill. Co. Hall, 170 Ark, 201, 279 374; Id., 175 Ark. 
699, 300 412; Sulphur Farmers’ Nat. Bank, 101 Okl. 148, 224 
518; Baker-Evans Grain Co. Ricord, 126 Kan. 107, 267 And 
that the bank insolvent, and unable for that reason provide suffi- 
cient funds, will not constitute payment. Baker-Evans Grain Co. 
Ricord, supra; Cosmopolitan Trust Co. Lyons, 244 Mass. 115, 138 
325. And so, also, one case was said that, there are special 

instructions collect cash only, not payment. Sanitary, 
Nat. Pickle, Co., 191 Iowa, 1259, 184 354, 
this respect differentiated later case the same court. 


q 
q 
q 
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one case not payment, the drawee merely indorses his ac- 
ceptance the draft without giving check settlement, though 
was customary for the bank charge the deposit account the amount 
the accepted draft. State Bank Byrne, Mich. 178, 
355, 753, Am. St. Rep. 332. 

this case, the agreed statement facts shows that the draft with 
bill lading attached was sent plaintiff the First National Bank 
Florala, and received January 6th, and that day was 
presented the drawee and check was thereupon given the bank 
deposit account that bank for its payment; that the drawee had 
ample funds the bank pay the check and the draft was then and 
there marked paid and surrendered the drawee. entry was made 
the bank books showing the transaction; the bank was insolvent and 
went into liquidation the close business January 10th, without 
remitting the funds the drawer. Those facts were all unknown the 
The further statement the agreed facts that the drawee had 
the bank ample funds for the payment the check, and that con- 
tinued business four days thereafter, carry inference that had 
hand sufficient amount cash handle the transaction, there 
being nothing the contrary shown. 

The principle the authorities which have cited based the 
assumption that sight draft was sent the bank for collection. The 
same conclusion would inevitable were otherwise authorized 
the creditor collect the debt. The instrument sent the bank this 
case was not sight draft, but recited that was accepted and 
was payable thirty days after date. was duly indorsed plaintiff, 
and various other banks before reaching the Florala bank. The au- 
thority the bank Florala collect such draft with bill lading 
attached before the date specified for its payment dependent upon 
principle considered the case Bliss Cutter, Barb. (N. Y.) 
that acceptance due ten days after date was sent bank 
for collection with bill lading. The draft was accepted and later 

was paid before was due. The collecting bank failed before such due 
date, and part the money was paid drawer. The effect 
the transaction payment the debtor hinged upon the right 
the bank collect the draft before its maturity. Accepting the general 
rule that one who pays money agent the creditor before 
due pays his own risk, and thereby usually constitutes that per- 
son his own agent hold the money until due paid, the 


situation hand was not controlled that general rule, and was 
reasoned thus: 


the character the transaction and the relations the 
parties, without limiting ourselves the task spelling parsing out 
the authority the literal meaning the terms the draft the 
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one hand, seeking for any the special facts this case the 
other, come the question upon which the legal proposition involved 
this ease depends. What was the thing which the bank was authorized 
the plaintiffs do? was collect and receive the money due 
this draft, and see nothing the authority thus conferred upon their 
agent, the subject matter which relates, indicating inten- 
tion their part prohibit the agent from receiving the money until 
the day fell due. The case differs essentially from that bond and 
mortgage other security having long time run, indicating per- 
manent investment the part the creditor his funds, and 
intention keep them thus invested and secured. But that not the 
case have decide; and unnecessary intimate any opinion 
upon it. 

the case under consideration, the authority the bank was 
receive, was the object the plaintiffs procure, payment this 
draft. The defendants have paid it, with the interest the time the 
payment, which was the value that time the money due upon it, 
and but for the unforeseen event the failure the bank, would 
hardly have occurred any one, and last all the plaintiffs, that 
that authority was limited the day when the draft fell due. give 
legal effect such afterthought would, opinion, doing 
violence the previous intentions all the parties, and injustice 
the good faith with which the defendants have acted this matter.’’ 
Nordin, 171 Minn. 469, 214 472. 


There was indorsement the draft this case follows: ‘‘To 
bank this draft placed for only and not 
treated deposit. The funds obtained thru its collection are 
accounted for trust and are not commingled with the 
other funds collecting 

This and the indorsement plaintiff and the various other banks 
justify the inference that the Florala bank was expected make the 
collection, and was not merely authorized have the draft accepted. 
the terms the purchase, the shipment was ‘‘made open, that 
is, without bill lading and draft attached order does 
not appear that there was agreement custom that under such 
transaction the purchaser should accorded thirty days which 
pay. The allowance thirty days therefore was but courtesy 
used the option the purchaser. Unless there agreement 
trade custom the contrary, sale property for cash. 

think that all the show authority the bank 
make immediate collection, and that such was the effect the transac- 
tion. The ruling the circuit court conformed our views, and the 
judgment affirmed. 

Affirmed. 


Rehearing. 


FOSTER, J.—The first principle referred the opinion sup- 
ported our First Nat. Bank Hall, 119 Ala. 64, So. 526. 
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But that opinion held that, under section 5242 the Revised Statutes, 
now section 91, USCA vol. 12, the transaction constituted unlawful 
preference, and was therefore ineffectual payment virtue such 
statute. The report that case does not show whether the officers 
the bank knew its insolvency, but assumed that the payment was 
contemplation insolvency, and cited Nat. Security Bank Butler, 
129 223, Ct. 281, Ed. 682. But that case, when the 
transaction occurred, the directors had held meeting and voted 
into liquidation. Whereas, the case McDonald Chemical Nat. 
Bank, 174 610, Ct. 787, Ed. 1106, payments made 
few days before closing were held not violate the statute, though the 
bank was insolvent, because had continued transact business the 
regular way, and discloses intention nor expectation the part 
its officers presently suspend business. further said that, though 
the bank afterwards turns out insolvent, that does not suffice 
show violation the statute. For there often the hope that con- 
tinuing the ordinary business affairs they may take favorable turn and 
thus suspension business avoided. 

this case the bank continued business for four days, and 
nothing shows that was not the fair expectation its officers, when 
this transaction occurred, continue business for indefinite 
period. that not controlled the United States statute 
which the Hall Case refers. 

also observe that contention has been made this case that 
said statute controlling. think that the principles referred 
our opinion have been correctly applied. 

Application for rehearing denied. 


BANK SUPERINTENDENT NOT AUTHORIZED 
BID COLLATERAL HELD 
FAILED BANK 


Canastota, New York Supreme Court, 253 Supp. 


Under the laws New York, the superintendent banks has 
authority purchase, for the benefit the creditors failed 
bank, securities held the bank collateral for loans. The func- 
tions the superintendent are conserve the assets the bank 
and liquidate, not engage business attempt recoup 
the bank’s losses. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 107. 
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Proceeding Joseph Broderick, State Superintendent Banks, 
for order approving his purchase certain stock for the benefit 
the creditors the State Bank Canastota, Y., liquidation. Ap- 
plication denied. 

Calli, Utica, for superintendent banks. 

Coley Kiley, Oneida, for Alfred and Frederick Dew, 
creditors the State Bank Canastota. 

Clarence Conley, Canastota, for Claude Ellis, debtor the 
State Bank Canastota. 


HEATH, J.—This application the New York state superin- 
tendent banks for order approving the purchase him such 
superintendent certain stock for the benefit the creditors the 
State Bank Canastota, 

the 19th day December, 1930, pursuant section the 
Banking Law, the superintendent banks the state New York 
took over the affairs the State Bank Canastota, Y., for the pur- 
pose liquidation. Among the assets were certain collateral notes given 
one Claude Ellis, totaling $18,990, collateral assign- 
ment 320 shares common stock the Dew Sons, Inc., and 
shares common stock the Worlock Stone Company, Inc. Pay- 
ment these obligations having been refused, the superintendent 
banks, August 1931, after due notice, held public sale said 
stock. When the stock the Dew Corporation was offered, various bids 
were made, commencing per share, and resulting bid $18 
one Dew. The next and final bid was $19 per share, made 
representative the superintendent banks, and the stock was 
struck off said superintendent. the sale the stock the Wor- 
lock Stone Company, representative the superintendent 
banks started the bids $10 per share, Mr. Ballard bid $11, where- 
upon the representative the superintendent banks bid $20, and the 
stock was declared sold the said superintendent. 

The question presented the court whether not the superin- 
tendent banks has the authority, under the Banking Law, make 
these purchases his name. 

When the state superintendent takes over the affairs bank pur- 
suant section the State Banking Law, does for one purpose, 
namely, liquidation. would hardly claimed that has the power 
engage business attempt recoup the bank’s losses. Within 
reason should take whatever steps are necessary conserve the assets 
the bank. the bank owns building and the roof leaks, the super- 
intendent should permitted expend reasonable sum repair 
the leak, pending sale. Section the Banking Law provides: ‘‘The 
superintendent authorized, upon taking possession the property and 
business such corporation private individual banker personal 
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loan broker, liquidate the affairs thereof and all acts and 
make such expenditures his judgment are necessary conserve its 
assets and business. The state superintendent banks urges that the 
language just quoted broad enough allow him expend money for 
the purchase stock offered for sale pursuant collateral agreement. 
urged that, substantial bids are obtained, necessary for 
the state superintendent make bids and have authority consummate 
purchase. Such authority would fraught with many dangers, and 
doubtful that the statute 

While true that the superintendent banks charged with the 
duty disposing the assets the bank the best advantage, 
doubtful that duty extends further than providing for freely con- 
ducted and open public sale. Perhaps after sale has been had, the 
superintendent banks may present the court facts establish that 
the purchase price obtained the sale was inadequate view the 
actual market value the thing sold. the sale need not con- 
firmed and another sale may required. within the possibilities 
the case that second third sale might not produce price which 
the superintendent banks maintained was the real market value 
the thing sold. But after one two resales, fairly conducted were 
found that the price bid was still lower than that which the superin- 
tendent banks maintained was fair price, the court might justi- 
fied coming the conclusion that the superintendent banks was 
error what the true market value really was. must remem- 
bered that the sale assets bank interest great many 
people. not similar the sale automobile held under 
chattel mortgage, for that instance after all the only persons really 
interested are the mortgagor and the mortgagee. The sale assets 
bank interests hundreds, perhaps thousands persons; e., the de- 
positors, the stockholders and other creditors the bank. other 
words, since the duty the superintendent banks convert the 
assets into cash, would seem should held have complied with 
that duty has provided duly advertised and freely conducted 
publie 

There may end the process liquidation the superin- 
tendent banks has the authority buy property. illustration 
what may happen, actual occurrence the liquidation the 
State Bank Canastota, Y., may cited. The superintendent 
banks has filed application confirm sale real estate under 
second mortgage foreclosure. The second mortgage amounted $750; 
the first amounted $2,000. The state superintendent banks bid 
the property for the sum $200 subject the first mortgage. has 
filed petition confirm that sale himself, also asking leave ex- 
pend $2,000 and accrued interest pay the first mortgage which 
about foreclosed, well $218.33 for taxes. the superintend- 
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ent has the right take title his own name for the sum $200, 
may well justified asking leave expend additional $2,218.33 
conserve what has already bought. But can argued that the 
Legislature intended the superintendent have the authority specu- 
late future values repudiate market value set after fair 
and free public sale? 

The only reported case where the superintendent banks bid 
the property his own name Hutton Consolidated Briarwood 
Estates (1918) 185 App. Div. 663, 173 414. that case 
mortgage was foreclosed against lots which were under contract 
sold the plaintiff. Inasmuch the superintendent banks had ac- 
cepted payments from the plaintiff the contract, the court might well 
hold, and indirectly did hold, that was the duty the superintendent 
banks protect the plaintiff, thereby conserving the assets the 
bank and preventing action the plaintiff for damages. 

the opinion this court that the sale held August 1931, 
should not confirmed, for the reason that purchase was made the 
name the superintendent banks. resale should had after 
proper notice. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


Series Articles which began the May, 1930, Issue 


INVESTMENT ESTATE FUNDS (Continued) 


97. What Securities Trust Funds May Invested. 
98. Personal Securities. 
99. Public Securities, 

100. Corporate Securities. 


§97. What Securities Trust Funds May Invested. The in- 
vestment trust funds, has already been pointed out, great 
extent regulated statute. And the powers the trustee this re- 
gard are frequently made subject further limitation the provisions 
the will other instrument creating the trust. 

the sections which follow reference will made decisions in- 
volving investments public securities, real estate securities, corporate 
stocks and bonds, speculative securities and investments trade and 
business. 

Many instances improper investment will mentioned. These 
instanees, representing actual occurrences which have been made the 
subject litigation between trustee and the beneficiary the trust, 
serve double purpose. They bring the attention the trustee in- 
vestments which should not make would avoid being held per- 
sonally responsible. And they bring the attention the person about 
make will create trust through the medium some other in- 
strument, the danger naming trustee, unqualified ability and 
experience for the duties his office. 

Practically every instance improper investment involves in- 
dividual trustee. Generally the trustee has acted good faith, but has 
failed exercise sound discretion. Nevertheless the loss just severe 
the trustee had acted with wrongful motive. 

The cases which will discussed show investments bank trust 
would think making. And therein they show where trust 
funds have been invested the stocks business corporations and 
where they have been invested doubtful business enterprises. They 
show where trust funds have been loaned second mortgages and 
unsecured promissory notes and where they have been used for speculat- 
ing stocks margin. There are instances where statutory pro- 
visions and directions contained the will have been entirely ignored. 


78 
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There instance trustee loaning the trust fund his wife. And 
there are instances where the trustees have loaned the fund them- 
selves. 

These decisions are matters record. The bank official who wishes 
convinee client that his bank will render better service trustee, 
than expected individual, should see that these decisions 
are brought the attention. 


98. Personal Securities. general rule, the absence ex- 
press authority the will other instrument creating the trust, 
trustee should not make loan investment personal security. 

New York case, holding that trustee personally liable for trust 
Supp. 119. The personal securities here involved were two 
notes for $600 and $1,800, respectively, 

Sime’s Estate, Pa. Dist. 31, appeared that trustees loaned 
$7,500 the demand note the borrower, secured pledge oil 
stored tank West Virginia. substantial loss resulted from 
this loan. 

holding the trustees liable, the court said: ‘‘Judged any 
what constitutes business prudence, the West Virginia loan 
was improvident investment trustee. was made upon the in- 
dividual note the borrower, backed chattel security another 
state than that the lender. That was effected absolute good 
faith, our knowledge the trustees and the high reputation honorable 
and astute financiers they had deservedly won leaves room doubt. 
They may have acted upon certain supposed facts, upon certain rep- 
resentations which, their judgment, relieved the transaction any 
possible hazard. But they knew that departing from the well-defined 
rules which govern the management trust funds, they assumed the 
risk any miscarriage and became effect insurers the 
the 

Simmons Oliver, Wise. 633, Rep. 561, another 
this character. Here trustee loaned money the note 
manufacturing company. The company assigned the trustee, 
collateral for the payment the note, bond which was supposed 
lien upon real estate, but which was afterwards held the court 
invalid and not lien upon its property. eventually turned out 
that the loan was made private business corporation upon personal 
security. 

The trustee was held personally The court said: 
there evidence that the trustee did not act good faith making 
the loan, doubtless deeming entirely safe and amply secure, yet 
cannot protected against the loss. are disposed, this subject, 
follow the English rule which has been adopted some our sister 
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states, and hold that the trustee cannot invest trust funds personal 
securities, and that not exercise sound discretion in- 
vest 

Maryland case also trustee was held liable for loss resulting 
from the investment trust funds promissory note. The case 
holding Hunt Gontrum, Md. 64, Atl. Rep. 620. 

Here appeared that testatrix who died 1875 bequeathed 
Robert Hunt one thousand dollars trust for her nephew. Instead 
demanding the payment this sum money, Hunt accepted from 
the executor certain promissory notes held him, among which was 
one Thomas Perry for $451.92. The note was dated June 25, 1878. 
Interest the note was regularly paid Perry the trustee until 
1885, but after that date interest was paid. The trustee never took 
any steps enforce the collection the note. 

Perry died insolvent 1888. Hunt died the following year. 
action was then brought against Hunt’s executor the trustee ap- 
pointed his place recover the loss sustained the trust estate 
account the Perry note. The court held that Hunt’s estate was liable 
for the loss. said: 


was the duty the trustee have taken proper steps 
once collect the money due the note, there can question. 
had right the first place accept the assignment the note from 
Mrs. Lyons’ executor part payment the legacy, but ought have 
demanded its payment money. And did accept it, ought 
have proceded once the note. the absence express 
authority the instrument ¢reating the trust, trustee has right 
invest trust money personal securities, and does, makes the 
investment his own peril. And even where the left 
diseretion, well settled that not sound discretion invest 


§99. Public Securities. Public securities are uniformly considered 
all jurisdictions proper and safe investment for trust funds. 
this regard public securities and mortgages unincumbered, improved 
real estate seem stand par. 

Lathrop Smalley’s Executors, Eq. 192, the court said: 
the duty the trustee invest this money bond and mortgage, 
securities this state the United States; and must in- 
vested, mortgage, the highest rate interest allowed law, 
such investment procured.’’ 

Municipal bonds however are not, for the purpose trust invest- 
ments, regarded public securities. That say, while investments 
government state bonds are looked upon with favor the courts, 
investments municipal bonds are not. 

municipal bond investment was under discussion the case 
Tucker Tucker, Eq. 235, where executor (about 1880) 
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invested eight $1,000 bonds the city Elizabeth, New 
which subsequently greatly depreciated value. 

bought the bonds from the city comptroller less than par— 
ninety-eight cents the dollar and accrued interest. Within about 
four weeks after bought them, all the legatees and devisees, made 
complaint him about the investment. told them considered the 
bonds good, and one them said that local counsel the city advised 
that get rid them. The executor refused follow this advice 
heed the complaint. had authority from the orphans’ court 


invest. 

The court held the investment improper one, saying: ‘‘The 
municipal bonds this case were, will noticed, bought city 
official and below par. Objectionable these bonds have proved 
investment (they pay interest, and now bring but forty fifty 
cents the dollar the market), there are other municipal bonds, 
issued competent authority, this state, which would, perhaps, have 
been still more so. easy see that sanction the unauthorized 
investment trust money trustee municipal bonds would 
most unwise proceeding. Such investments have not been authorized 
the Court Chancery this state. The rule the subject invest- 
ments trust money has been referred several cases. Gray 
Fox, Saxt. 259, and Vreeland Vreeland, Gr. 512, the court 
recognizes only government stocks and landed security, and condemns 
investments stocks private companies. Halsted Meeker, 
Gr. and Lathrop Smalley, Gr. 192, direction was given 
trustees, and what were allowable investments was stated. They 
were declared securities the United States this state 
mortgages real 

Investments specified municipal bonds, noted, however, 
are frequently authorized statutory provisions. 

The statement that investments government bonds are proper for 
trustee does not necessarily include investments the securities 
foreign countries. This point illustrated Cornet Cornet, 269 
Mo. 298, 190 Rep. 383. 

here appeared that trustee purchased nine $1,000 Mexican six 
per cent. bonds $9,555. 

These bonds were purchased various times between March 1900, 
and November 27, 1906, inelusive. They were part issue 
$1,500,000 the State Jalisco, Mexico, aid the city Guadalajara 
that state, the construction municipal water-plant, and seemed 
have been founded upon bonds the city equal amount. In- 
terest payments had been stopped these bonds under 
which are lightly touched upon the testimony, but enough disclosed 
indicate that the interest was payable gold New York City, and 
that some law had been enacted Mexico discouraging the exportation 


THE BANKING LAW JOURNAL 


gold, which rendered the rate exchange high that the state re- 
fused transfer it. 

The will directed the trustee ‘‘to manage such trust funds and 
make the same productive such manner may deem most safe 
and 

the opinion the court this power did not justify the trustee 
placing the fund Mexican bonds the trustee was required re- 
place the bonds with cash. 

The court said: determining intimating whether the 
obligations foreign government its subordinate sub-divisions 
municipal agencies may may not, under possible circumstances, 
‘proper investment for more than one-half small trust fund like the 
one question, will apply the principles have stated the in- 
vestment bonds. That the defendant has failed neglected 
direct our attention any instance this country where invest- 
ment that character for trust funds under similar power has met 
with judicial approval, impresses with the conviction that the general 
rule forbidding such investments has met with general acquiescence. 
The legislative policy our state, under which trust companies have 
been established with power execute similar trusts, seems also have 
been confine the investment the trust funds their charge such 

securities our own country. Section 1132 the Revised Statutes 
1909, which covers this question, provides that the directors all such 
shall have power investing the moneys placed their 
charge loans secured real estate other sufficient collateral secu- 
rity, bonds the United States, this state, the bonds 
stock any incorporated city county this 


100. Corporate Securities. trustee should not invest the fund 
entrusted his the stocks, bonds other securities private 
business corporations, unless such investment expressly authorized 
statute provision the instrument creating the trust. 

There are many instances the decisions where such unauthorized 
investments have been made with unhappy results for the trust estate. 
some the trustee has been held personally liable. others has 
been held that the loss should paid out the trust fund. depends 
large extent whether, the opinion the court, the trustee has, 
making the investment, acted good faith, exercised sound discre- 
tion. 

early New York case was held that trustees, holding trust 
funds for investment for the benefit minor children, were not justified 
investing stocks the Delaware and Hudson Canal Co., the New 
York Harlem Railroad Co., the New York New Haven Railroad Co. 
and the Bank Commerce. And where funds were invested 
trustees was held that the minors, upon becoming age, were not 
bound accept the investments, but were entitled demand the entire 
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amount their legacies with interest. King Talbot, 76, 
decided 1869. 

Here the court said: ‘‘My own judgment, after examination 
the subject, and bearing mind the nature the office, its importance, 
and the considerations, which alone induce men suitable experience, 
capacity, and responsibility its usual thankless burden, is, that 
the just and true rule is, that the trustee bound employ such dili- 
gence and such prudence the care and management, general, 
prudent men discretion and intelligence such matters, employ 
their own like affairs. 

necessarily excludes all speculation, all investments for 
uncertain and doubtful rise the market, course, everything that 
does not take into view the nature and object the trust and the conse- 
quences mistake the selection the investment made. 

therefore, does not follow, that, because prudent men may, and 
often do, conduct their own affairs with the hope growing rich, and 
therein take the hazard adventures which they deem hopeful, trustees 
may the same; the preservation the fund, and the procurement 
just income therefrom, are primary objects the creation the trust 
itself, and are primarily regarded. 

said, that men the highest prudence do, fact, invest 
their funds such stocks, becoming subscribers and contributors 
thereof, the very formation thereof, and before the business de- 
veloped and the exercise their judgment, the probability its 
safety and productiveness, the answer is, just such men, looking 
the hope profitable returns, invest money trade, and adventures 
various kinds. their private affairs, they do, and they lawfully 
may, put their principal funds hazard; the affairs trust they 
may not. The very nature their relation forbids 

Massachusetts decision, Appeal Dickinson, 152 Mass. 184, 
Rep. 99, appeared that the trustee fund amounting 
$16,260.05, May, 1881, invested $3,573.75 the stock the 
Union Pacific Railroad Company, which had been constructed great 
expense through new and comparatively unsettled country, and which 
was heavily debt. The continued prosperity the company de- 

many circumstances which could not predicted. 
the August following, invested more the same stock. Both 
investments were made him entire good faith, and after carefully 
inquiring many persons the value the stock and the propriety 
the investment. was held that did not exercise sound discre- 
tion making the second investment, and that should charged 
with the amount thereof. 

Here the court said: ‘‘A prudent man possessed considerable 
wealth, investing small part his property, may wisely enough 
take risks which trustee would not justified trustee, 
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whose duty keep the trust fund safely invested productive 
ought not hazard the safety the property under any 
temptation make extraordinary profits. 

recognize the hardship compelling trustee make 
good out his own property the loss occasioned the investment 
trust property which has made good faith, and upon the advice 
persons whom thinks qualified give advice, cannot the 
evidence, hold that the trustee was justified investing such stock 

this, large proportional part the 

some jurisdictions, other than Massachusetts, the trustee would 
undoubtedly have been held liable for the entire amount invested. 

Missouri case trustee invested two $1,000 five per cent. 
bonds bridge company, referred the Alton Bridge bonds. 
paid $1,840 for the bonds, making the income rate 5.28 per cent. 

These were part authorized issue $1,000,000, which 
$600,000 least were sold. The bonds were secured first mortgage 
railway bridge with its terminal, under construction across the 
Mississippi River Alton, Illinois. Its prospect earnings consisted 
what called the record ‘‘contract’’ with the Chicago, Burling- 
ton Railroad Company use it, which was expected yield 
gross income $80,000 per year. The bridge was completed and was 
used for about three years, when the Burlington refused further 
earry out the arrangement, and the property went into the hands 
receiver. was reorganized 1901 with issue four per cent. 
bonds, which were substituted for the original bonds and accrued inter- 
est. the time the hearing these bonds were worth about seventy- 

five per cent. their face. The plaintiff (the trustee’s 
office) insisted that the trustee required take these bonds from the 
estate, cost and interest. 

The court held that the trustee was responsible for the loss sustained 
this investment and holding said: ‘‘The corporation issuing the 
bonds was organized for the purpose constructing independent 
railway bridge across the Mississippi River Alton, Illinois. was 
purely experimental. The bonds were part the original capitaliza- 
tion provide money for the erection, and the bridge was still incom- 
plete. Whitaker Company were the financial promoters the scheme. 
According the testimony one the members that company, the 
bonds were ‘predicated’ upon supposed unsecured personal contract 
with the Chicago, Burlington Quincy Railway Company use the 
bridge for crossing trains that point when should completed. 
Irrespective its use some railway corporation corporations, the 
material which was composed would mere mass stone and 
steel rendered valueless its erection. The refusal the railroad com- 
pany use it, which occurred three four years after its completion, 
wiped out the income and placed the hands receiver, 
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independent bridge, founded upon the general traffic 
great commercial city like St. Louis, may immensely profitable, the 
only evidence the record upon that question applicable this trans- 
action the effect that such project uncertain and 
and when ‘predicated’ the promises single railway company 
use it, wonder why that company did not construct it. un- 
necessary for enter this field speculation. only necessary 
say that see reason why the defendant’s successor should 
required permitted accept these bonds for his beneficiary, and 
hold that the defendant must replace the money invested, with inter- 
est the rate five per cent. per annum the face the original 
bonds.’’ Cornet Cornet, 269 Mo. 298, 190 Rep. 383. 

the other hand has been held Michigan decision, 
Buhl’s Estate, Mich., 178 Rep. 651, that reasonable investment 
trustee dividend-paying stocks and interest-bearing bonds 
private business corporation may permitted, when the corporation has 
acquired such reputation command universal confidence, that 
persons commonly invest their own money them per- 
manent investment, and not for the primary purpose securing con- 
siderable income therefrom. 

The trustees here invested private stock the Farrand Organ 
Company, which investment, through the failure the company re- 
sulted loss. 

holding the trustee not liable, the court said: ‘‘A consideration 
the decisions, and the reasoning the judges which they are 
based, leads hesitate about laying down any definite rule the 
class securities which trustees may legally invest. are unwill- 
ing say that such investments can only made government, state 
municipal bonds loans real estate mortgages, nor hold 
that investment these would relieve the trustee from 
liability the event loss. Neither say matter law that 
investment and bonds other corporations always 
permitted. The variety investments now open the public, many 
them seemingly permanent and safe, and which many careful 
and prudent men invest their own money, render unwise attempt 
define the securities which such investments can made.’’ 

Bank stocks have been held improper investment for trust funds. 
decision this effect Robertson Robertson’s Trustee, 130 Ky. 
293, 113 Rep. 138. 

This case Kentucky statute, 4706, Kentucky Statutes 
1903, providing ‘‘that shall lawful for persons corporations 
holding funds fiduciary capacity for loan investment, invest 
the same real estate, mortgage notes bonds, such other inter- 
est-bearing dividend-paying securities are regarded prudent 
business men safe investments, and make loans with such securities 
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collateral; but such funds shall not invested the bonds securi- 
ties any railroad, other corporation, unless such railroad, other 
corporation, has been operation more than ten years, and, during that 
time, has not defaulted the payment principal interest its 
bonded debt, invested the bonds county, district, town 
city that, within ten years, has defaulted the payment the interest 
principal its bonded debt; and fiduciary shall account for all 
interest profit received.’’ 

Under this statute, was that trustee could not invest funds 
bank stock unless the bank had been operation for more than ten 
years. 

The trustee, appeared, invested $1,300 stock bank, when 
the bank had been existence only about year. The stock later be- 
came worthless. 

holding the trustee personally liable, the court said: ‘‘There 
every reason for fearing for the safety funds invested newly 
embarked banking venture; but after time has demonstrated the 
city the officers manage the corporation, their honesty and integrity, 
and also that the business can made profitable given place for 
long period time, then that the law considers that trust funds 
may, with reasonable safety, invested therein.’’ 

The rule that trustees are not authorized invest trust funds the 
stock banks has been held have application trust voluntarily 
created the owner such stock. Fowler Goring, 152 Fed. Rep. 801. 

said the court, ‘‘that executors, administrators, 
guardians, and trustees are not authorized invest the trust funds 
the stock national banks. This true, generally, but the rule has 
application trust voluntarily created donor such stock. 

Generally, the statutes the states specify the nature the invest- 
ments which executors, created will, appointed the courts 
pursuant statute, are authorized make. they find the money 
the estate, when comes their hands, invested good and safe 
securities, apparently, and they are guilty negligence, they may 
continue hold them; but they invest the money the estate, 
trust, represented them unauthorized securities, they may 
treated having converted the funds, and the securities taken may 
treated their own individual property, the persons entitled 
the fund invested may elect ratify the transaction and take the 
securities place the 
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